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FOREWORD

The individual application remedy provided individuals with
a domestic safeguard at the highest level against public actions or
omissions intruding fundamental rights and freedoms. Individuals
have gained direct access to the Turkish Constitutional Court, and that
in turn increased the human rights awareness among the mass public.
The individual application also prompted the development of the human
rights jurisprudence within the Turkish legal system.

The individual application proved to be an effective remedy in
protecting rights and freedoms thanks to the rights-based approach
adopted by the Constitutional Court. In the course of individual
application, the Constitutional Court has addressed many legal issues
arising in the context of human rights law as well as certain chronic
problems such as lengthy trials.

Despite the relatively short time period, the Constitutional Court
has built considerable case-law since the individual application started to
operate in 2012. This volume of the book includes selected admissibility
decisions and judgments rendered by the Constitutional Court in 2019
within the scope of individual application. These judgments, many
of which attracted high public attention as well, bear significance with
regards to the development of case-law. Sincerely wishing that this book
will contribute to upholding the rule of law and protecting rights and
liberties of individuals.

Prof. Dr. Zithtii ARSLAN
President of the Constitutional Court






INTRODUCTION

This book covers selected inadmissibility decisions and judgments
which are capable of providing an insight into the case-law established
in 2019 by the Plenary and Sections of the Turkish Constitutional Court
through the individual application mechanism. In the selection of the
decisions and judgments, several factors such as their contribution to the
development of the Court’s case-law, their capacity to serve as a precedent
judgment in similar cases as well as the public interest that they attract are
taken into consideration.

The book includes two chapters: chapter one is comprised of
inadmissibility decisions and chapter two is of judgments where the
Constitutional Court deals with the merits of the case following its
examination on the admissibility. The inadmissibility decisions are
outlined in chronological order whereas the judgments are primarily
classified relying on the sequence of the Constitutional provisions where
relevant fundamental rights and freedoms are enshrined. Subsequently,
the judgments on each fundamental right or freedom are given
chronologically.

As concerns the translation process, it should be noted that the whole
text has not been translated. First, an introductory section where the facts
of the relevant case are summarized is provided. In this section, the range
of paragraph numbers in square brackets are representing the original
paragraph numbers of the judgment. Following general information as
to the facts of the case, a full translation of the remaining text with the
same paragraph numbers of the original judgment is provided. This
fully-translated section where the Constitutional Court’s assessments
and conclusions are laid down begins with the title “Examination and
Grounds”.

By adopting such method whereby not the full text but mainly the
legal limb of the judgment is translated, it is intended to present and
introduce the Constitutional Court’s case-law and assessments in a much
focused and practical manner. The decisions and judgments included
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herein are the ones which particularly embody the unprecedented case-
law of the Constitutional Court.

Judgments rendered through individual application mechanism
may contain assessments as to complaints raised under several rights
and freedoms (assessments, in the same judgments, as to the complaints
of alleged violations of the right to a fair trial as well as the freedom of
expression and dissemination of thought and etc.). In this sense, the
main issue discussed in the judgment is focalized while selecting the
fundamental right title under which the judgment would be classified, and
the judgment is presented under a title related to only one fundamental
right.

Besides, abstracts of the judgments are presented in the table of
contents for a better understanding as to the classification of the judgments
by the fundamental rights and freedoms as well as for providing a general
idea of their contents.
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CONTENTS

CHAPTER ONE
ADMISSIBILITY DECISIONS

Aydin Sefa Akay, no. 2016/24562, 12 September 2019

Inadmissibility of alleged violation of the right to personal liberty and
security due to detention of a UN judge

The applicant, a retired Ambassador, was serving as a Judge at
the International Residual Mechanism for Criminal Tribunals
(“IRMCT”) at the material time. An investigation was initiated
against him, following the attempted coup of 15 July, for his
alleged involvement in the FETO/PDY hierarchical structure.
He was arrested, taken into custody and detained on remand
allegedly in breach of the safeguards inherent in the diplomatic
immunity to which he was entitled by virtue of his profession.
Declaring the applicant’s case inadmissible, the Constitutional
Court concluded that the applicant’s detention had both legal
and factual basis; and that the inferior court’s assessments were
neither arbitrary nor unfounded.

CHAPTER TWO
JUDGMENTS

RIGHT TO LIFE (ARTICLE 17 § 1)

2.

Mabhin Parjani and Others, no. 2015/19219, 10 October 2019

Violation of the procedural aspect of the right to life due to the
shortcomings in the investigation into the death of the applicants’
relatives

The applicants’ relative, S.K., was killed when he and a group
of his friends, who were trying to enter Turkey, came across
the Turkish soldiers at the border and fled to a village. At the
end of the criminal investigation, the incumbent chief public
prosecutor’s office issued a decision of lack of jurisdiction and
referred the case to the military prosecutor’s office, whichissued a
decision of non-prosecution on the basis of the relevant evidence
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and information. The applicants challenged that decision.
The military court examined the challenge and dismissed it
with final effect. Finding a violation, the Constitutional Court
concluded that the investigation authorities had failed to carry
out the initial procedures with due diligence as well as to make
a comprehensive analysis of the evidence collected at the end of
the investigation.

Giilsen Polat and Kenan Polat, no. 2015/4450, 10 October 2019

Violations of the right to life and prohibition of torture due to deficiencies
in the judicial proceedings into the death of a soldier

The applicants” son M.P., shortly after having been put in the
military penitentiary institution, had allegedly been beaten with
a thick wooden stick. Having been taken to hospital, he had been
diagnosed with body and head trauma, and subsequently died.
During the criminal proceedings, the assize court did not classify
the offence as aggravated torture, but intentional murder. Hence,
it sentenced the accused guardian to life imprisonment and
reduced it to 25 years for his good conduct. The court acquitted
the other guardians as well as the military officers taking office in
the institution, of torture. The applicants unsuccessfully appealed
against the assize court’s decision, stating that their son had died
as a result of torture. The Court of Cassation ultimately upheld the
assize court’s decision. Finding violations of the right to life and
prohibition of torture, the Constitutional Court concluded that the
failure on the part of the military prosecutor’s office to take an
action immediately and ex officio resulted in certain deficiencies in
the judicial proceedings and that since the alleged violations of the
right to life and the prohibition of torture intertwined with each
other, the prohibition of torture was also violated.

RIGHT TO PROTECT AND IMPROVE ONE’S CORPOREAL
AND SPIRITUAL EXISTENCE (ARTICLE 17 § 1)

B.P.O [Plenary], no. 2015/19012, 27 March 2019

Violation of the right to protect the corporeal and spiritual existence due
to unlawful internal body search, but no violation of the right to a fair
trial
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The applicant, a Colombian woman, after arriving at Turkey, was
taken to the police station for displaying suspicious behaviour
at the airport. As drugs had been found on her body, she was
then subjected to an internal body search by a female police
officer in the toilet of the police station. The applicant, convicted
of importing drugs or stimulants, appealed the conviction
decision but her request was dismissed. Finding a violation, the
Constitutional Court concluded that the internal body search
carried out by a police officer, who was not authorized to carry
out such a process, in the absence of the public prosecutor’s
instruction had no legal basis.

K.$., no. 2016/14613, 17 July 2019

Violation of the right to protect the corporeal and spiritual existence due
to dismissal of the request for change of workplace

The applicant, a form teacher serving at the same public
institution with her ex-husband, was battered and stabbed by
the latter against whom criminal proceedings were initiated. The
applicant was then granted a protection order, and an interim
measure was indicated and subsequently prolonged several
times in her favour. However, her request for change of her
workplace was rejected by the incumbent family court as it was
an act of administrative nature. The applicant’s challenge was
also dismissed. Finding a violation, the Constitutional Court
concluded that the relevant authorities failed to act in accordance
with the positive obligation to take measures so as to protect the
applicant, who was a victim of violence.

PROHIBITION OF TORTURE AND ILL-TREATMENT
(ARTICLE 17 § 3)

Dogukan Bilir, no. 2014/15736, 29 May 2019

Violations of the substantive and procedural aspects of the prohibition of
inhuman or degrading treatment due to the failure to provide sufficient
redress to the applicant

The applicant, who was a university student at the material
time, had been heavily beaten by police officers and a civil

105

119

VII



person at a demonstration he had participated in. He obtained
a medical report from the military hospital, stating that he
had been battered. At the end of the criminal proceedings, two
police officers involved in the impugned incident were imposed
judicial fines, but the pronouncement of the said judgment was
suspended. The applicant’s appeal against the suspension of the
pronouncement of judgment was dismissed by the assize court.
Finding a violation, the Constitutional Court concluded that
the decision suspending the pronouncement of the judgment
and the judicial fine imposed on the civilian perpetrator did not
afford sufficient redress to the applicant.

RIGHT TO PERSONAL LIBERTY AND SECURITY
(ARTICLE 19)

7. Ayse Nazli Ilicak [Plenary], no. 2016/24616, 3 May 2019 137

No violations of the right to personal liberty and security as well as the
freedoms of expression and the press due to detention of the applicant, a
journalist

The applicant, a journalist, was detained on remand for her
alleged membership of an armed terrorist organization namely
the FETO/PDY. As regards the existence of strong suspicion of the
applicant’s guilt, it was indicated in the detention order that she
had been writing articles and sharing posts through the media
outlets of the FETO/PDY and in line with its organizational aims.
At the end of the judicial proceedings, the assize court sentenced
the applicant to aggravated life imprisonment and ordered
the continuation of her detention on remand for the offence of
attempting to abolish, replace or prevent the implementation
of, through force and violence, the constitutional order of the
Republic of Turkey. The case was still pending before the Court
of Cassation and the applicant was still detained on remand.
Finding no violations of the applicant’s right to personal liberty
and security and the freedoms of expression and the press, the
Constitutional Court concluded that there was a strong indication
of her guilt in relation to the FETO/PDY and thus her detention
was neither unfounded nor arbitrary and had a legal basis.
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flker Deniz Yiicel, no. 2017/16589, 28 May 2019

Violations of the right to personal liberty and security as well as the
freedoms of expression and the press due to the unlawfulness of a
journalist’s detention

The applicant, a journalist, was claimed to be using the chat room
created by a terrorist group, namely PKK/KCK, on Twitter. The
prosecutor’s office indicted the applicant for contributing to the
initiatives to legalize the terrorist organization, for not criticizing
the acts performed by the terrorist organization in his articles as
well as for giving an unfavourable impression as to the operations
and acts carried out by the security forces. The magistrate judge
ordered his detention for disseminating terrorist propaganda and
inciting the people to hatred and enmity. The applicant’s appeal
against his detention order was dismissed. While a decision of
non-prosecution was issued in respect of the applicant, a criminal
case was opened against him. Subsequently, the incumbent assize
court ordered his release. His case is still pending at first instance.
Finding violations of the right to personal liberty and security and
the freedoms of expression and the press, the Constitutional Court
concluded that the applicant’s articles could not be regarded as
a strong indication of criminal guilt and that his detention in
the absence of any concrete fact other than his articles might
undoubtedly have a deterrent effect on the freedoms of expression
and the press.

Semra Omak, no. 2015/19167, 17 July 2019

Violation of the right to personal liberty and security due to the
disproportionate nature of a minor’s detention

The applicant was the mother of E.N., a 15 year-old minor, who
was detained on remand for having committed a theft. The
challenge against his detention was dismissed. At the end of
the criminal proceedings, his continued detention was ordered.
Shortly after this decision, he committed suicide at the juvenile
wing of the prison. Finding a violation, the Constitutional Court
concluded that the detention of the applicant’s son was not
used as a measure of last resort, notably given his age and the
availability of other measures.
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11.

RIGHT TO RESPECT FOR PRIVATE AND FAMILY LIFE
(ARTICLE 20)

Fatih Saraman [Plenary], no. 2014/7256, 27 February 2019

Violation of the right to respect for private life due to unlawful disclosure
of the certain personal data to the administrative authorities

The applicant, having successfully passed the exam held by the
Ministry of Justice for the position of guardian, was not however
appointed to the said position due to a criminal act committed by
him when he was under 18 years of age, which was disclosed to
the relevant authority by the incumbent chief public prosecutor’s
office. Finding a violation, the Constitutional Court relied on
the principle that children cannot be permanently banned from
public office due to any offence they have committed, as well as

on the relevant statutory provision in the same vein.
Siikran irge, no. 2016/8660, 7 November 2019

Violation of the right to respect for family life due to dismissal of the
request for a suspension of execution of an imprisonment sentence for
taking care of a baby

The applicant, a convict serving her sentence in a penitentiary
institution with her two children, requested the chief public
prosecutor’s office to be granted a suspension of execution
of her sentence in order to take care of her baby. However, it
was rejected. Her subsequent challenge was also dismissed
by the incumbent court. Granting the applicant’s request for
an interim measure, the Constitutional Court ordered the
taking of necessary steps for the elimination of the threat to the
physical and psychological integrity of both the applicant and
her children. She was then transferred to another penitentiary
institution fit for her and her children. Finding a violation, the
Constitutional Court concluded, inter alia, that the child’s best
interest had been disregarded.

235

259



FREEDOM OF RELIGION (ARTICLE 24)

12.

13.

Levon Ber¢ Kuzukoglu and Ohannes Garbis Balmumciyan
[Plenary], no. 2014/17354, 22 May 2019

Violation of the freedom of religion due to the rejection of the applicant’s
request for holding an election of the Patriarch of the Armenians of Turkey

The incumbent Patriarch of the Armenian community became
incapacitated to fulfil his duties due to his illness. The applicants
from the Civilian group applied to the Ministry of Interior to
request that the elections be held for a new patriarch as the seat of
the Patriarch had become de facto vacant. On the other hand, the
Spiritual group proposed to hold elections for a new spiritual leader
under the name of “Co-patriarch of the Armenians of Turkey” to
exercise full power of the patriarch. Having examined the petitions
submitted therewith and the existing legislation in this field, the
Istanbul Governor’s Office decided that the competent bodies of
the Patriarchate could elect a “Patriarchal Vicar-general” to perform
the religious and charitable affairs of the Patriarchate and the
community. Thereupon, a “patriarchal vicar-general” was elected
by the Spiritual General Assembly of the Armenians of Turkey.
Finding a violation, the Constitutional Court concluded that the
administration explicitly decided under which circumstances the
Armenian Patriarch would be elected although it was not authorised
to do so, save for the case of a pressing social need; and that nor did
it demonstrate any pressing social need outweighing the Armenian
customs and the Armenian community’s will.

FREEDOMS OF EXPRESSION AND THE PRESS
(ARTICLES 26 AND 28)

Ayse Celik, no. 2017/36722, 9 May 2019

Violation of the freedom of expression for being sentenced to
imprisonment due to the expressions during a TV show

The applicant previously serving as a contract teacher joined
a national-scale live TV show by phone and made certain
explanations during a period when the violent acts known to
public as trench events were taking place. She was sentenced to
1 year and 3 months” imprisonment owing to these expressions.
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She appealed the decision but her request was dismissed with
final effect. Finding a violation, the Constitutional Court did not
view the applicant’s expressions as a praise of, or a support for,
terrorism or as a direct or indirect incitement to violence, armed
resistance or uprising.

Mehmet Aksoy [Plenary], no. 2014/5433, 11 July 2019

Violation of the freedom of expression due to the demolition of a
monument

The applicant, a sculptor, constructed the impugned monument
on the basis of the contract concluded by and between him
and the relevant municipality upon obtaining the necessary
approval. However, following its construction, the Municipal
Council issued an order for the demolition of the said structure
as new findings had been obtained. The applicant then obtained
a decision on the stay of execution of the order. However, after
it had been lifted, the demolition process was started. The
applicant’s action for annulment was dismissed. The Council
of State ultimately upheld the dismissal decision. Finding a
violation, the Constitutional Court concluded that the relevant
authorities failed to display the sensitivity required for the
protection of a work of art, which had constituted a part of
humanity’s intellectual heritage that was open to everyone’s
access as it had become public.

Ziibeyde Fiisun Ustel and Others [Plenary], no. 2018/17635,
26 July 2019

Violation of the freedom of expression due to conviction of the academics
signing a declaration

A group of academics issued a declaration seeking to end the
curfews and clashes during the operations carried out within the
scope of the fight against terrorism in the East and Southeast of
Turkey between 2015 and 2016. Applicants, who are academics
at different universities also signed this declaration in order to
support the other signatory academics. After it had been issued,
the declaration was criticized heavily. Criminal investigations
were launched and subsequently criminal cases were initiated
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against the signatory academics, as well as some of them were
dismissed from their offices. The applicants’ challenges against
the decisions on their conviction at the end of these proceedings
were also dismissed. Finding a violation of the freedom of
expression, the Constitutional Court concluded that the
interference imposed on the applicants could not be proven to be
proportionate to the aim of maintaining public order inherent in
the fight against terrorism.

Sirni Siireyya Onder [Plenary], no. 2018/38143, 3 October 2019

Violation of the freedom of expression due to conviction of an MP for
disseminating terrorist propaganda

The applicant, a member of parliament at the relevant time,
delivered a speech addressing a crowd of people at the
Newroz celebrations where he allegedly disseminated terrorist
propaganda. By virtue of a provisional article added to the
Constitution, his parliamentary immunity was lifted, and he was
sentenced to 3 years and 6 months’ imprisonment. His appellate
request was also dismissed with final effect. Finding a violation,
the Constitutional Court concluded that the inferior courts failed
to provide relevant and sufficient reasons to justify that the
applicant’s conviction had served a pressing social need.

Wikimedia Foundation Inc. and Others [Plenary], no. 2017/22355,
26 December 2019

Violation of the freedom of expression due to the blanket ban on access
to Wikipedia

The relevant unit of the Prime Ministry requested the Information
and Communication Technologies Authority (“the Authority”)
to remove two articles with several claims against Turkey, or
to block access thereto, or if not possible, to impose a blanket
ban on access to the said website. The Authority, approving the
said request, decided to block access to the entire website as the
contents were not removed and it was not technically possible
to block URL-based (content) access. The magistrate judge
approved the decision issued by the Authority and dismissed
the subsequent challenges in this regard. Finding a violation, the

419
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18.

19.

Constitutional Court concluded that the inferior courts failed to
provide relevant and sufficient grounds to demonstrate that the
impugned restriction was justified by a pressing need and was
not compatible with the requirements of a democratic society.

RIGHT TO PROPERTY (ARTICLE 35)
foanis Maditinos, no. 2015/9880, 8 May 2019

Violation of the right to property for non-recognition of heirship due to
lack of inter-state reciprocity

The applicant, who was a Turkish national, was deprived of
Turkish citizenship by virtue of a Cabinet Decree for voluntarily
acquiring citizenship of a foreign state without any permission.
The applicant, a Greek who is still residing in Athens, became
the only heir of an immovable located in Istanbul. However, the
incumbent civil court assigned the whole inheritance to the State
Treasury as the applicant was no longer a Turkish nation. The
applicant filed an application with the incumbent civil court to
obtain a certificate of inheritance, which was accepted by the
civil court. However, his certificate was revoked upon the action
filed by the Treasury. The applicant’s subsequent challenges
were dismissed. Finding a violation, the Constitutional Court
concluded that the interference with the applicant’s right to
property due to non-recognition of his capacity as an heir lacked
any foreseeable legal basis.

Erol Kesgin [Plenary], no. 2015/11192, 30 May 2019

No violation of the right to property for holding the applicant responsible
for his company’s debts to the public

The applicant received the payment orderissued by the Provincial
Directorate of the Social Security Institution for the social security
contributions of the company where he was a shareholder and a
Board member as well as for the incurred default interest. The
applicant filed an action with the labour court for annulment
of the payment order. Having an expert report obtained on the
issue, the labour court dismissed the action relying on the expert
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20.

21.

report as a ground. On the applicant’s appeal, the first instance
decision was upheld by the Court of Cassation. Finding no
violation, the Constitutional Court concluded that the impugned
interference with the right to property did not upset, to the
applicant’s detriment, the fair balance to be struck between the
public interest and the said right.

Mohamed Kashet and Others, no. 2015/17659, 20 June 2019

Violation of the right to property due to the excessive nature of the
imposed fines

During the exit controls carried out by the officials at the Free
Zone Customs Office, a sum of cash money was found in the
car which the applicants were in. The customs officers seized
the money. Upon the applicants’ challenge, the seized money
was returned to them. On the other hand, they were imposed
administrative fines for having committed misdemeanour.
They challenged the imposed fines; however, their challenge
was dismissed. Their subsequent appeal was also rejected.
Finding a violation, the Constitutional Court concluded that
the interference with the applicants’ right to property placed an
excessive and extraordinary burden on them.

RIGHT TO AN EFFECTIVE REMEDY (ARTICLE 40)
Y.T. [Plenary], no. 2016/22418, 30 May 2019

Violation of the right to an effective remedy due to lack of an effective legal
remedy to challenge the decision ordering the applicant’s deportation to
a country where he would face the risk of ill-treatment

The applicant, having entered Turkey legally, married to a Turkish
woman. During a routine control, the law enforcement officers
found out that an exclusion order had been issued in respect of
him. His placement in administrative detention for deportation
was ordered. He requested before the administrative court the
stay of execution, stating that he was a Turkish national and
came to Turkey for having been subjected to torture. However,
it was rejected and his case was dismissed as being time barred,

511

533

XV



XVI

without any assessment as regards the alleged ill-treatment. The
Constitutional Court found a violation due to a lack of statutory
guarantee which would eliminate the risk of deportation pending
the outcome of a given case before the administrative court,
which resulted from the new situation created by the legislative
amendment.



CHAPTER ONE
ADMISSIBILITY DECISIONS






REPUBLIC OF TURKEY
CONSTITUTIONAL COURT

SECOND SECTION

DECISION

AYDIN SEFA AKAY

(Application no. 2016/24562)

12 September 2019



Admissibility Decisions

On 12 September 2019, the Second Section of the Constitutional
Court found the alleged violation of the right to personal liberty and
security safeguarded by Article 19 of the Constitution inadmissible for
being manifestly ill-founded in the individual application lodged by
Aydin Sefa Akay (no. 2016/24562).

THE FACTS

[7-43] The applicant, a retired ambassador, was serving as a Judge at
the International Residual Mechanism for Criminal Tribunals (“IRMCT”)
at the material time. An investigation was initiated against him, following
the coup attempt of 15 July, for his alleged involvement in the FETO/PDY
hierarchical structure. In his statement, the applicant asserted that he
enjoyed diplomatic immunity and that the conditions of detention had not
been satisfied in his case. The applicant detained on remand by an order
of the magistrate judge challenged his detention order; but his challenge
was dismissed. Thereafter, he lodged an individual application with the
Constitutional Court.

On the other hand, a criminal case was opened against him before the
incumbent assize court by virtue of the bill of indictment issued by the chief
public prosecutor’s office. At the end of the proceedings before the assize
court, the applicant was sentenced to 7 years and 6 months’ imprisonment
for his membership of the said armed terrorist organization. He then
appealed his conviction before the Regional Court of Appeal, which
dismissed his appeal on the merits. He further appealed the decision
rendered by the Regional Court of Appeal. The appeal proceedings had
been still pending by the date when his application was examined.

V. EXAMINATION AND GROUNDS

44. The Constitutional Court, at its session of 12 September 2019,
examined the application and decided as follows:



Aydin Sefa Akay, no. 2016/24562, 12/9/2019

A. Alleged Violation of the Right to a Fair Trial
1. The Applicant’s Allegations

45. The applicant maintained that his right to a fair trial had been
violated as the investigation process against him had been conducted
without his diplomatic immunity being lifted and his challenges in this
regard being assessed.

2. The Court’s Assessment

46. The last sentence of Article 148 § 3 of the Constitution reads as
follows:

“In order to make an application, ordinary legal remedies must be
exhausted.”

47. Article 45 § 2 of Code no. 6216 on Establishment and Rules of
Procedures of the Constitutional Court, dated 30 March 2011, reads as
follows:

“... All of the administrative and judicial application remedies that
have been prescribed in the code regarding the action, the act or the
negligence that is alleged to have caused the violation must have been
exhausted before making an individual application.”

48. Pursuant to the abovementioned provisions set forth in the
Constitution and the Code, the individual application to the Constitutional
Court is a remedy of subsidiary nature which may be resorted in case of
the inferior court’s failure to redress the alleged violations. As required
by the subsidiary nature of the individual application mechanism, in
order for an individual application to be lodged with the Court, ordinary
legal remedies must primarily be exhausted (see Ayse Ziraman and Cennet
Yesilyurt, no. 2012/403, 26 March 2013, §§ 16 and 17).

49. In the present case, the applicant lodged an individual application
pending the investigation conducted against him, and thereafter, a
criminal case was filed against him. It appears that by the date when his
individual application was adjudicated by the Court, the proceedings
conducted against him had been still pending. The applicant has indeed



Admissibility Decisions

had the opportunity to raise his complaints specified in the application
form, and to have them examined, at the appellate stage during and
subsequent to the proceedings. In this sense, it has been observed that
the applicant brought his complaints, as to the alleged violation of the
right to a fair trial pertaining to the investigation process, before the Court
through the individual application mechanism without awaiting for the
outcome of the first- and second-instance proceedings before the inferior
courts.

50. For these reasons, as it has been observed that the alleged violations
of the fundamental rights and freedoms were brought before the Court
without the remedies before the first- and second-instance courts being
exhausted, this part of the application must be declared inadmissible for
non-exhaustion of available legal remedies.

B. Alleged Violations of the Right to Respect for Private Life and the
Inviolability of Domicile

1. The Applicant’s Allegations

51. The applicant maintained that an investigation could not be
conducted against him due to the international diplomatic immunity he
enjoyed in his capacity as a judge at the International Residual Mechanism
for Criminal Tribunals (“the IRMCT”); that in this sense, unless his
immunity was lifted, he could not be subjected to a body or home search
or his properties could not be seized; and that therefore, there had been
violations of his right to respect for private life, as well as of the inviolability
of domicile.

2. The Court’s Assessment

52. In its judgment in the case of Hiilya Kar (no. 2015/20360, 27
February 2019), the Court has determined the scope of the examination
to be conducted, through the individual application mechanism, as
regards the alleged violations of the material rights which have resulted
from the preventive measures. In this judgment, it is noted that the
authorities imposing the preventive measure are afforded a wide margin
of appreciation for being in a better position to make an assessment as



Aydin Sefa Akay, no. 2016/24562, 12/9/2019

to the necessity of the application of the given measure; and that in this
sense, only in cases where it is clear, to the extent that would be prima facie
comprehensible, that the damage suffered due to the preventive measure
in question has led to more severe results than that which is inevitable or
that it has been applied in an arbitrary manner, a further examination on
the merits is to be made (for these principles, see Hiilya Kar, §§ 21-46).

53. In the present case, a search was conducted at the applicant’s home
and workplace by virtue of the search order issued by the investigation
authorities. He accordingly alleged that his right to respect for private life
and the inviolability of domicile had been violated due to this measure.
It appears that the impugned searches were conducted with a view to
gathering the evidence concerning the offence imputed to him.

54. As regards the complaints concerning preventive measures, the
Court takes notice of the conditions of the period when the relevant order
has been issued. The impugned preventive measure was applied with
a view to revealing the material truth and in the case of suspicion of a
criminal offence. The impugned measure was based on a foreseeable and
precise provision of law. Besides, the applicant was provided with the
opportunity to effectively put forth his challenges before the competent
authorities, and the impugned measure was not applied on a continuous
basis. It also appears that the impugned preventive measure did not last
for a period longer than that was required by the exigencies of the situation
or was not clearly appropriate to the aim pursued.

55. Given the type and duration of the impugned preventive measure,
the way of its application and its effects on the applicant’s life as a whole,
it has not been considered that the damage sustained by the applicant was
more severe than a degree which is inevitable or the impugned preventive
measure was arbitrary. Nor did the applicant provide any explanation to
the contrary in the application form.

56. As it is clear that there was no violation of the applicant’s right to
respect for private life as well as the inviolability of domicile, this allegation
must be declared inadmissible for being manifestly ill-founded, without any
further examination under the other admissibility criteria.
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C. Alleged Violation of the Right to Personal Liberty and Security
1. Alleged Unlawfulness of the Applicant’s Arrest and Police Custody
a. The Applicant’s Allegations

57. The applicant maintained that his right to personal liberty and
security had been violated for having been arrested and taken into custody
without any concrete evidence being adduced to prove his guilt and in
breach of the safeguards laid down in the international law.

b. The Court’s Assessment

58. The ordinary legal remedies must have been exhausted before an
individual application is lodged with the Constitutional Court (see Ayse
Ziraman and Cennet Yesilyurt, no. 2012/403, 26 March 2013, §§ 16, 17).

59. As regards the alleged excessive duration of the custody as well as
the alleged unlawfulness of arrest and custody, the Court has concluded,
referring to the relevant case-law of the Court of Cassation, that although
the main proceedings were not concluded yet by the examination date
of the individual application, the action for compensation stipulated in
Article 141 of Code of Criminal Procedure no. 5271 (“Code no. 5271”) was
an effective legal remedy needed to be exhausted (see Hikmet Kopar and
Others [Plenary], no. 2014/14061, 8 April 2015, §§ 64-72; Hidayet Karaca
[Plenary], no. 2015/144, 14 July 2015, §§ 53-64; Giinay Dag and Others
[Plenary], no. 2013/1631, 17 December 2015, §§ 141-150; and Ibrahim Sonmez
ve Nazmiye Kaya, no. 2013/3193, 15 October 2015, §§ 34-47).

60. In the present case, the question whether the applicant’s arrest
and custody were lawful may be examined through an action to be brought
under Article 141 of Code no. 5271. As a matter of fact, the approach taken
by the Court of Cassation (see the judgment of the 12" Criminal Chamber
of the Court of Cassation no. E.2012/21752, K.2012/20353 and dated 1
October 2012; and Giinay Dag and Others, § 145) indicates that as regards
such claims, there is no need to await for a final decision on the merits
of the case. If a custody order is found to be unlawful at the end of this
action, the applicant may also be awarded compensation.
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61. It has been accordingly concluded that the avenue provided by
Article 141 of Code no. 5271 is an effective remedy capable of offering
redress for the applicant’s complaints; and that the examination by the
Court of the individual application lodged without the exhaustion of this
ordinary remedy does not comply with the “subsidiary nature” of the
individual application system.

62. Besides, any individual who has been arrested or taken into custody
is entitled, by virtue of Article 91 § 5 of Code no. 5271, to file a challenge
with the magistrate judge against the public prosecutor’s written order for
his arrest or custody in order to secure his immediate release. According
to Code no. 5271, such a challenge may be filed not only by the individual
arrested, but also by his defence counsel or legal representative, spouse, or
first-degree or second-degree relatives by blood. There is no information
or document in the application form and annexes thereto, which indicates
that the applicant challenged the unlawfulness of his arrest or custody
before the magistrate judge and that his challenge did not lead to any
outcome (for the Court’s assessments in the same vein, see Giilser Yildirum
(2) [Plenary], § 101).

63. For these reasons, this application must declared inadmissible
for non-exhaustion of legal remedies insofar as it relates to the alleged
unlawfulness of the applicant’s arrest and custody, since it has been
lodged without the exhaustion of the available judicial remedies.

2. Alleged Unlawfulness of the Applicant’s Detention on Remand
a. The Applicant’s Allegations and the Ministry’s Observations

64. The applicant maintained that his detention had been ordered in the
absence of any criminal suspicion and any concrete fact or evidence in this
respect; that there had been no risk of his tampering with the evidence and
his fleeing; and that the decisions on his detention and on the challenge
against his detention had lacked an examination as to his complaints, as
well as reasoning. He accordingly alleged that his right to personal liberty
and security had been violated.

65. He further alleged that he had been detained on remand in breach
of the diplomatic safeguards emanating from his post. In this sense, he
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stated that at the time of his detention, he had been indeed entitled to
diplomatic immunity for holding office as a judge at the IRMCT; and that
this immunity should have been lifted by the Secretary General of the
United Nations for an investigation, prosecution to be initiated against
him or for his being detained on remand.

66. In its observations, the Ministry noted that the professional
immunity afforded to the applicant would not provide an absolute judicial
immunity for him; that his professional status would be of no importance
in respect of the issues which fall outside the scope of his profession
and notably those which are a matter for the security of the Turkish
State and for the Turkish judicial authorities; that the examination of the
applicant’s complaints through individual application must be conducted
in accordance with Article 15 of the Constitution; that the individual
application to the Constitutional Court was a subsidiary remedy; and
that except for the cases giving rise to the violation of the fundamental
rights and freedoms due to the interpretations manifestly contrary to the
Constitution and any manifest arbitrariness in the assessment of evidence,
it was within the discretion of the inferior courts to decide whether the
imputed acts constituted an offence, as well as to interpret the provisions
of law including those related to detention and to apply them to the given
cases.

67. In his counter-statements against the Ministry’s observations, the
applicant stated that he held office as a judge until 1 July 2018; that he
could not be subjected to a trial and detained on remand for being covered
by an international diplomatic immunity; and that he was prevented from
performing his profession for being detained on remand.

b. The Court’s Assessment

68. Article 13 of the Constitution, titled “Restriction of fundamental rights
and freedoms”, reads as follows:

“Fundamental rights and freedoms may be restricted only by law and
in conformity with the reasons mentioned in the relevant articles of the
Constitution without infringing upon their essence. These restrictions
shall not be contrary to the letter and spirit of the Constitution and
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the requirements of the democratic order of the society and the secular
republic and the principle of proportionality.”

69. Article 19 §1 and the first sentence of Article 19 § 3 of the Constitution,
titled “Right to personal liberty and security”, read as follows:

“Everyone has the right to personal liberty and security.

Individuals against whom there is strong evidence of having
committed an offence may be arrested by decision of a judge solely for the
purposes of preventing escape, or preventing the destruction or alteration
of evidence, as well as in other circumstances prescribed by law and
necessitating detention.”

70. The applicant’s allegations in this part should be examined within
the scope of the right to personal liberty and security under Article 19 § 3
of the Constitution.

i. Applicability

71. Article 15 of the Constitution, titled “Suspension of the exercise of
fundamental rights and freedoms”, reads as follows:

“In times of war, mobilization, martial law or a state of emergency,
the exercise of fundamental rights and freedoms may be partially or
entirely suspended, or measures which are contrary to the guarantees
embodied in the Constitution may be taken to the extent required by the
exigencies of the situation, as long as obligations under international law
are not violated.

Even under the circumstances indicated in the first paragraph, the
individual’s right to life, the integrity of his/her corporeal and spiritual
existence shall be inviolable except where death occurs through acts in
conformity with law of war; no one shall be compelled to reveal his/her
religion, conscience, thought or opinion, nor be accused on account of
them; offences and penalties shall not be made retroactive; nor shall
anyone be held guilty until so proven by a court ruling.”

11
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72. The Court has stated that in examining the individual applications
against emergency measures, it would take into account the protection
regime set out in Article 15 of the Constitution with respect to fundamental
rightsand freedoms (see Aydin Yavuzand Others, §§187-191). The accusation
which was brought against the applicant by the investigation authorities
and for which he was detained on remand is his alleged membership of the
FETO/PDY stated to be the structure behind the coup attempt. The Court
has considered that the impugned accusation is related to the incidents
underlying the declaration of the state of emergency (see Selcuk Ozdemir
[Plenary], no. 2016/49158, 26 July 2017, § 57).

73. In this respect, the alleged unlawfulness of the applicant’s
detention would be reviewed under Article 15 of the Constitution. During
such review, it would be primarily determined whether the applicant’s
detention on remand was in breach of the constitutional safeguards,
notably those set forth in Articles 13 and19 of the Convention, and in case
of a violation, it would be assessed whether the criteria set forth in Article
15 of the Constitution rendered such a violation lawful (see Aydin Yavuz
and Others, §§ 193-195, 242; and Selcuk Ozdemir, § 58).

ii. Admissibility
(1) General Principles

74. It is set forth in Article 19 § 1 of the Constitution that everyone
has the right to personal liberty and security. In addition to this, the
circumstances in which individuals may be deprived of liberty with due
process of law are laid down in Article 19 §§ 2 and 3 of the Constitution
(see Murat Narman, no. 2012/1137, 2 July 2013, § 42).

75. It must be determined whether the applicant’s detention, an
interference with the applicant’s right to personal liberty and security,
complies with the conditions set out in Article 13 of the Constitution and
applicable to the present case, i.e., being prescribed by law, relying on
one or more of the justified reasons provided in the relevant articles of the
Constitution, and not being in breach of the principle of proportionality
(see Halas Aslan, no. 2014/4994, 16 February 2017, §§ 53-54).

12
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76. Pursuant to Article 19 § 3 of the Constitution, individuals against
whom there is strong indication of having committed an offence may be arrested.
In other words, this is a condition sine qua non for detention. For this, it is
necessary to support an allegation with plausible evidence, which can be
considered as strong. (see Mustafa Ali Balbay, no. 2012/1272, 4 December
2013, § 72).

77. Besides, it is provided in Article 19 § 3 of the Constitution that
an individual may be detained for the purpose of preventing “escape”
or “tampering with evidence”. Article 100 of Code no. 5271 sets forth that
detention may be ordered in cases where the suspect or accused has
escaped, hidden or where there are concrete facts which raise the suspicion
of escape or where the behaviours of the suspect or accused tend to show the
existence of a strong suspicion of tampering with, altering, or concealing
evidence, or attempting to put an unlawful pressure on witnesses, victims
or other individuals. In the relevant provision, the offences regarding
which the ground for arrest may be deemed to exist ipso facto are enlisted,
provided that there exists a strong suspicion of having committed those
offenses (see Halas Aslan, §§ 58 and 59).

78. It is also set out in Article 13 of the Constitution that the restrictions
on fundamental rights and freedoms cannot be contrary to the principle of
proportionality. In this scope, one of the issues to be taken into consideration
is the proportionality of the detention, given the gravity of offence as well
as the severity of the corresponding penalty (see Halas Aslan, § 72).

79. In every concrete case, it falls in the first place upon the judicial
authorities deciding detention cases to determine whether the prerequisites
for detention, i.e., the strong indication of guilt and other grounds, exist
and whether the detention is a proportionate measure. As a matter of fact,
the authorities which have direct access to the parties and evidence are in
a better position than the Court in making such determinations (see Giilser
Yuldwrum (2), § 123). However, it is for the Court to review whether the
judicial authorities have exceeded the discretion conferred upon them. The
Court’s review must be conducted especially over the detention process
and the grounds of detention order in view of the circumstances of the
concrete case (see Erdem Giil and Can Diindar [Plenary], no. 2015/18567,

13
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25 February 2016, § 79; and Selcuk Ozdemir, § 76; and Giilser Yildirim (2), §
124).

(2) Application of Principles to the Present Case

80. In the present case, it must be primarily ascertained whether the
applicant’s detention had a legal basis.

81. The applicant was detained on remand, pursuant to Article 100 of
Code no. 5271, within the scope of an investigation conducted into his
alleged membership of an armed terrorist organisation, namely the FETO/
PDY, the perpetrator of the coup attempt.

82. However, he maintained that his detention had been ordered in
breach of the safeguards afforded by the diplomatic immunity he was
entitled through his office.

83. Article 29 §§ 1 and 2 of the Statute of the International Residual
Mechanism for Criminal Tribunals, where the privileges and immunities,
exemptions and facilities accorded to judges holding office in the IRMCT
are set forth, refers to the Vienna Convention on Diplomatic Relations and
the Convention on the Privileges and Immunities of the United Nations.
In this regard, it must be ascertained whether the applicant was entitled to
such immunity pursuant to the provisions of these Conventions.

84. By Article 29 of the Law no. 3042 on the Adoption of the Vienna
Convention on Diplomatic Relations dated 18 April 1961, it is set forth
“The person of a diplomatic agent shall be inviolable. He shall not be liable to
any form of arrest or detention. The receiving State shall treat him with due
respect and shall take all appropriate steps to prevent any attack on his person,
freedom or dignity”. In Article 31 § 1 of the same Law, it is also indicated
that diplomatic agents shall be exempted from the criminal jurisdiction of
the relevant State. Article 31 § 4 also sets out “The immunity of a diplomatic
agent from the jurisdiction of the receiving State does not exempt him from the
jurisdiction of the sending State”.

85. According to Section 15, Article IV of the Convention on the
Privileges and Immunities of the United Nations, which sets forth “The
provisions of sections 11, 12 and 13 are not applicable as between a representative
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and the authorities of the State of which he is a national or of which he is or has been
the representative”, it is indicated that the immunities accorded by virtue of
this Convention shall not be applicable in the face of the authorities of the
state of origin.

86. Accordingly, those who take office as the judge at the UN IRMCT
shall be, as a rule, entitled to the privileges, immunities, exemptions
and facilities accorded to diplomatic representatives pursuant to the
international law. However, it is inferred from the abovementioned
provisions that these exemptions and immunities are accorded before the
authorities of the receiving state to which diplomatic representatives are
seconded. These exemptions and immunities cannot be claimed before
the authorities of the State of origin, in other words, the State which has
seconded the representative. Therefore, the investigation against the
applicant would be conducted pursuant to general rules, and if necessary,
his detention may be ordered by the magistrate judges, as the competent
judicial authority. Besides, the offence imputed to the applicant and
underlying his detention is not related to his office as a judge; but the
imputed acts are in the form of a personal terror-related offence.

87. Accordingly, in the present case, the applicant’s allegation that as
being an IRMCT judge, his detention was unlawful for being in breach
of the safeguards deriving from the international law is unfounded. It
has been therefore considered that the applicant’s detention had a lawful
basis.

88. Prior to an assessment as to whether the applicant’s detention, which
had a lawful basis, had pursued a legitimate aim and was proportionate,
it must be ascertained whether there existed a strong indication of guilt, the
pre-requisite of detention.

89. In the investigation documents, indictment and the court decisions
on the applicant’s detention, it is stated that the applicant is a user of
ByLock, an application used by and among the FETO/PDY members to
ensure intra-organisational communication.

90. The Court has noted that given the features of ByLock application,
the competent authorities may consider its use or its download to
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electronic/mobile devices as an indication of a link with the FETO/PDY
(see Aydin Yavuz and Others, §§ 106 and 267). Accordingly, the assessment,
of the investigation authorities and the courts ordering detention, to the
effect that the use of ByLock by the applicant, accused of being a member
of the FETO/PDY, constituted a strong indication of guilt by the particular
circumstances of the present case cannot be considered as unfounded or
arbitrary (see Sel¢uk Ozdemir, § 74; and Neslihan Aksakal, no. 2016/42456, 26
December 2017, § 57).

91. Besides, it must be assessed whether the applicant’s detention,
which satisfied the pre-requisite that there must exist a strong suspicion of
criminal guilt, pursued a legitimate aim. In this assessment, all particular
circumstances of the present case including the general conditions
prevailing at the time when the detention order was issued must be taken
into consideration.

92. Given the fear atmosphere created by the severe incidents that
occurred during the coup attempt, the complexity of the organisational
structure of the FETO/PDY , regarded as the perpetrator of the coup
attempt, and the danger posed by this organisation (see Aydin Yavuz and
Others, §§ 15-19, 26), the criminal or violent acts committed by thousands
of FETO/PDY members in an organised manner, and the necessity to
immediately launch investigations against thousands of people including
public officials although they might not be directly involved in the coup
attempt, the preventive measures other than detention may notbe sufficient
for the proper collection of evidence and for the effective conduct of the
investigations (for the Court’s assessments in the same vein, see Aydin
Yavuz and Others, § 271; and Selcuk Ozdemir, § 78).

93. The risk of escape of the persons who were involved in the coup
attempt or who have a link with FETO/PDY, the terror organisation
behind the coup attempt, by taking advantage of the turmoil in the
aftermath of the coup attempt and the risk of their tampering with
evidence are more likely, when compared to the crimes committed during
the ordinary times. Besides, the facts that the FETO/PDY has organised in
almost all public institutions and organisations within the country, that
it has been carrying out activities in over 150 countries, and that it has
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many important international alliances will greatly facilitate the escape
and residence abroad of the persons who are under an investigation with
respect to this organisation (for the Court’s assessments in the same vein,
see Aydin Yavuz and Others, § 272; and Sel¢uk Ozdemir, § 79).

94. Membership of an armed terrorist organisation for which the
applicant was detained on remand is among the offences prescribed to be
punished severely within the Turkish legal system, and the severity of the
punishment prescribed by the law for the imputed offence points to the
risk of fleeing (for the Court’s assessments in the same vein, see Hiiseyin
Burcak, no. 2014/474, 3 February 2016, § 61; Devran Duran [Plenary], no.
2014/10405, 25 May 2017, § 66). In addition, the imputed offence is among
the crimes set forth in Article 100 § 3 of Code no. 5271 that are ipso facto
presumed as a ground for detention (see Giilser Yildirim (2), § 148).

95. In the present case, in ordering the applicant’s detention, the
Ankara 2" Magistrate Judge took into consideration the nature of the
criminal act of being a member of an armed terrorist organisation, which
was imputed to him, the severity of the corresponding sanction prescribed
in the relevant law, the risk of his fleeing and tampering with evidence, as
well as the nature of the criminal act in question as a catalogue offence laid
down in Article 100 § 3 of Code no. 5271.

96. Therefore, regard being had to the general conditions prevailing
at the time of detention order, the aforementioned circumstances of the
present case and the content of the detention order issued by the Ankara
2 Magistrate Judge as a whole, it has been considered that the grounds
for the applicant’s detention, such as the risk of fleeing and tampering
with the evidence, had factual bases, notably given the gravity of the
imputed offence and his ability to flee abroad in his capacity as a judge
holding office at an international tribunal.

97. In addition, it must also be determined whether the applicant’s
detention on remand was proportionate. In the assessment of the
proportionality of such a measure under Articles 13 and 19 of the
Constitution, all particular circumstances of the case must be taken into
consideration (see Giilser Yildwrum (2), § 151).
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98. First of all, to conduct investigations into terrorist crimes poses
serious difficulties for public authorities. Therefore, the right to personal
liberty and security should not be interpreted in a way that would make
it extremely difficult for the judicial authorities and security officers to
effectively fight the crimes —especially the organised ones—and criminality
(for the Court’s assessments in the same vein, see Siileyman Bagriyanik
and Others, no. 2015/9756, 16 November 2016, § 214; and Devran Duran, §
64). Considering the scope and nature of the investigations related to the
coup attempt or the FETO/PDY, as well as the characteristics of the said
organisation (i.e. confidentiality, cell-type structuring, being organised
in all institutions, attributing holiness to itself, acting on the basis of
obedience and devotion), it is clear that such kinds of investigations are
much more difficult and complex than the other criminal investigations
(see Aydin Yavuz and Others, § 350).

99. Regard being had to the aforementioned circumstances of the
instant case, it cannot be said that it was arbitrary and unfounded for the
Ankara 2" Magistrate Judge to conclude that the applicant’s detention was
a proportionate measure and the conditional bail would be insufficient
given the severity of the punishment prescribed for the alleged offence as
well as the nature and gravity of the imputed act.

100. For these reasons, as it is clear that there is no violation as regards
the alleged unlawfulness of the applicant’s detention on remand, this part
of the application must be declared inadmissible for being manifestly ill-
founded.

101. Accordingly, since it has been concluded that the interference with
the applicant’s right to personal liberty and security through detention
was not in breach of the safeguards enshrined in the Constitution (Articles
13 and 19), no further examination is required with respect to the criteria
laid down in Article 15 of the Constitution.

3. Alleged Unreasonable Length of the Applicant’s Detention on
Remand

a. The Applicant’s Allegations

102. The applicant claimed that his challenge against detention had
been rejected without any justification; and that he had been deprived of
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his liberty without the relevant constitutional guarantees being afforded
and personalised, as well as without his challenges being taken into
consideration.

b. The Court’s Assessment

103. The Constitutional Court is not bound by the legal qualification
of the facts by the applicants and it makes such assessment itself (see
Tahir Canan, no. 2012/969, 18 September 2013, § 16). In this respect, the
Court considered that the applicant’s complaint under this heading were
related to the unreasonable length of detention and accordingly examined
it under Article 19 § 7 of the Constitution.

104. As required by the subsidiary nature of individual application
mechanism, in order for an individual application to be lodged with the
Court, ordinary legal remedies must first have been exhausted (see Ayse
Ziraman and Cennet Yesilyurt, § 17).

105. Unlike the continued detention on remand, in cases where the
applicant raises a complaint that his detention exceeded the maximum
period prescribed in the relevant law or the reasonable period after the
discontinuation of his detention is ordered, he must exhaust the remedy
-if any- which is capable of ensuring the establishment of the alleged
violation and the award of compensation (see Hamit Kaya, no. 2012/338, 2
July 2013, § 46).

106. As regards the allegations that a given detention has exceeded a
maximum period prescribed in the law or the reasonable period, the Court
has concluded that although the main proceedings were not concluded
yet by the date of examination of the individual application, the action
for compensation stipulated in Article 141 of Code no. 5271 is an effective
legal remedy needed to be exhausted (see Erkan Abdurrahman Ak, no.
2014/8515, 28 September 2016, §§ 48-62; and frfan Gercek, no. 2014/6500, 29
September 2016, §§ 33-45).

107. In the present case, the alleged unreasonable length of detention
of the applicant, who was released on 14 June 2017 upon lodging an
individual application, may be examined through an action to be brought
under Article 141 of Code no. 5271. The competent court may also award
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compensation in his favour at the end of the action to be brought under
this provision if his detention is found to have exceeded a reasonable
period. Accordingly, it has been concluded that the venue of action for
compensation, specified in Article 141 of Code no. 5271, was an effective
remedy applicable to the applicant’s case and capable of offering
an appropriate redress; and that the examination of the individual
application lodged without the exhaustion of this ordinary remedy would
be incompatible with the "subsidiary nature" of the individual application
mechanism.

108. For these reasons, as the alleged unreasonable length of the
applicant’s detention was brought before the Court without the exhaustion
of available legal remedies, this part of the application must be declared
inadmissible for the non-exhaustion of legal remedies.

VL. JUDGMENT

For the reasons explained above, the Constitutional Court
UNANIMOUSLY held on 12 September 2019 that

A. 1. The alleged violation of the right to a fair trial be DECLARED
INADMISSIBLE for the non-exhaustion of legal remedies;

2. The alleged violations of the right to respect for private life as well
as the inviolability of domicile be DECLARED INADMISSIBLE for being
manifestly ill-founded;

3. The alleged violation of the right to personal liberty and security
due to the unlawfulness of the applicant’s arrest and detention orders be
DECLARED INADMISSIBLE for the non-exhaustion of legal remedies;

4. The alleged violation of the right to personal liberty and security due
to the unlawfulness of his detention be DECLARED INADMISSIBLE for
being manifestly ill-founded;

5. The alleged violation of the right to personal liberty and security due
totheunreasonablelength of his detentionbe DECLARED INADMISSIBLE
for the non-exhaustion of legal remedies; and

B. The court expenses be COVERED by the applicant.
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Right to Life (Article 17 § 1)

On 10 October 2019, the Second Section of the Constitutional Court
found a violation of the procedural aspect of the right to life safeguarded
by Article 17 of the Constitution in the individual application lodged
by Mahin Parjani and Others (no. 2015/19219).

THE FACTS

[7-59] The applicants, citizens of a neighbouring country, are relatives
of S.K. who was killed. The incident occurred when S.K. and a group of his
friends, who were trying to enter Turkey, came across the Turkish soldiers
at the border and fled to a village. The chief public prosecutor’s office that
had launched an investigation into the incident sent the file to the military
prosecutor’s office as it had no jurisdiction. The latter issued a decision of
non-prosecution on the basis of the relevant evidence and information, as
well as the statements taken. Upon the applicants’ challenge, the military
court ordered an extension of the investigation and elimination of the
certain shortcomings in the file. Thereupon, the military prosecutor’s
office obtained the requested documents. Subsequently, the military
court dismissed the applicants” challenge with final effect, having regard,
inter alia, to the outcome of the inquiries carried out within the scope the
extended investigation.

V. EXAMINATION AND GROUNDS

60. The Constitutional Court, atits session of 10 October 2019, examined
the application and decided as follows.

A. The Applicants’ Allegations

61. The applicants alleged that their relative, who travelled to Turkey
in order to visit his family, had been killed by the soldiers. The applicants
expressed that even though their relative had entered Turkey illegally,
there were kinship relationships between those living in the villages
along the border; and that it was a known fact that the residents living in
these villages within walking distance could travel between these villages
without any need for passports and similar documents. The applicants
alleged that their relative, who had been unarmed, was the victim of
an extra-judicial execution by being shot in the back without any prior
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warning shots; that the incident did not necessitate the use of a weapon
and that the killing of their relative was disproportionate and unlawful.
The applicants stated that the regulation on the use of weapons did not
pay regard to the nature of the offence.

62. The applicants stated that a decision of non-prosecution had been
issued through an incomplete examination at the end of the investigation
into the incident; that the evidence obtained within the scope of the
investigation had been classified inaccurately; and that the investigation
authority had rendered a decision in the form of an acquittal verdict by
substituting itself for the trial court. The applicants alleged that the decision
of non-prosecution was based on the statements of the witness who had
not told the truth; and that the military prosecutor’s office had never
questioned the veracity of the statements of the witness who had appeared
out of nowhere. They also added that the decision of non-prosecution
issued by the military prosecutor’s office on the basis of only the witness
statement, in disregard of all the other evidence in the investigation file,
constituted an indication that no independent and impartial investigation
had been carried out into the impugned incident. They alleged that the
statements of the village residents had not been taken into account by the
military prosecutor’s office; and that no explanation was provided in the
decision as to the reason why the statements of the residents had been
disregarded. Furthermore, the applicants stated that although there was
not a single piece of evidence indicating that there had been a firing within
the village, they failed to understand how the military prosecutor’s office
had reached this conclusion. They further maintained that the decision of
the incumbent military court rendered upon challenge was a repetition
of the decision issued by the military prosecutor’s office and lacked
reasoning. The applicants further maintained that the decisions delivered
at the end of the investigation phase proved that the military prosecutor’s
office and the military court lacked independency and impartiality, which
was also supported by the argument that the accused soldiers played
an active role in the investigation process. They alleged that there had
been an attempt to tamper with the evidence following the incident; that
although the names of the persons who had involved in the incident and
the weapons assigned to them were reported to the prosecutor’s office by
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the military authorities, the relevant letter of notification did not include
any information as to the specifications of the gun from which the bullet
casings found at the scene had been fired and the name of the person using
this weapon. The applicants also alleged that the soldiers had picked up
the bullets and bullet casings that were the subject of the offence, thereby
tampering with evidence.

63. The applicants claimed that the right to life and the right to a fair
trial had been violated on account thereof.

B. The Court’s Assessment

64. The Constitutional Court (“the Court”) is not bound by the legal
qualification of the facts by the applicant and it makes such assessment
itself (Tahir Canan, no. 2012/969, 18 September 2013, § 16). It has been
considered that the allegations raised by the applicants that their right
to a fair trial was violated fall within the scope of the procedural aspect
of the right to life safeguarded by Article 17 of the Constitution; and that
therefore, an examination has been carried out by the Court within this
scope.

65. The right to life, safeguarded by Article 17 of the Constitution,
is an inviolable and indispensable fundamental right which, taken in
conjunction with Article 5 of the Constitution, imposes positive and
negative obligations on the State (see Serpil Kerimoglu and Others, no.
2012/752, 17 September 2013, § 50).

66. Within the scope of the negative obligation of the State with regard
to the right to life, the officers who use force based on a public power have
the duty not to end the life of any individual intentionally and unlawfully.
As for the positive obligations, the State has the duty to protect the right to
life of all individuals within its jurisdiction against the risks that may arise
due to the acts of public officials, other individuals, or even the individual
himself (Serpil Kerimoglu and Others, § 51).

67. The positive obligations incumbent on the State within the scope of
the right to life have both a substantive aspect with respect to protection,
as well as a procedural aspect with respect to effective investigation.
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68. In case of an alleged violation of the right to life enshrined in Article
17 of the Constitution, the Court must carry out a full examination on this
matter (see Hamdiye Aslan, no. 2013/2015, 4 November 2015, § 93).

69. Besides, in order to confirm the accuracy of the facts submitted
in respect of the alleged violations through a full examination, there
must exist reasonable evidence beyond any kind of doubt. Evidence to
this extent may also consist of sufficiently serious, clear, and consistent
indications or certain irrebuttable presumptions (see Hidir Oztiirk and Dilif
Oztiirk, no. 2013/7832, 21 April 2016, § 107).

70. In the present case, the documents submitted to the Court and the
information and documents available in the criminal investigation file,
which is the subject-matter of the present application, do not contain
sufficient information -as will be explained under the examination of
the procedural aspect of the right to life- for an assessment of whether
the substantive aspect of the right to life was violated. There are
significant differences between the statements of the applicants and the
acknowledgements of the investigation authorities as to the circumstances
giving rise to the incident. Due to the deficiencies in the investigation,
which will be explained below, it appears impossible to favour one of
these statements against other beyond any reasonable doubt. For this
reason, the Court limited its examination to the procedural aspect of the
right to life insofar as it concerned the obligation to conduct an effective
investigation.

1. Admissibility

71. The alleged violation of the procedural aspect of the right to life
must be declared admissible for not being manifestly ill-founded and
there being no other grounds for its inadmissibility.

2. Merits
a. General Principles

72. The positive obligations of the State within the scope of the right
to life also have a procedural aspect. This obligation requires the State to
carry out an effective investigation capable of leading to the identification,
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and if necessary the punishment, of those responsible for any unnatural
death (see Serpil Kerimoglu and Others, § 54).

73. The purpose of the investigations carried out within the scope
of the right to life is to ensure the effective implementation of the legal
provisions protecting the right to life and to hold responsible persons
accountable for the death. This is not an obligation of result, but of means
(see Serpil Kerimoglu and Others, § 56).

74. The fact that the obligation of investigation is not an obligation of
result, but of means does not imply that every investigation must reach
a conclusion which is in line with the victims’ statements as to the facts.
Rather, the investigation must be, in principle, capable of leading to the
establishment of the circumstances surrounding the incident, as well as to
identification and punishment of those responsible if the allegations are
proved to be true (see Dogan Demirhan, no. 2013/3908, 6 January 2016, § 66).

75. In this context, the criminal investigations must be effective and
sufficient so that they enable the identification and punishment of those
responsible. In order for an investigation to be qualified as effective and
sufficient, the investigation authorities must, ex officio, take an action
so as to collect all the evidence capable of clarifying the circumstances
surrounding the death and leading to the identification of those responsible.
Any shortcoming in the investigation that undermines the possibility of
identifying the cause of death or uncovering those responsible may entail
a risk of falling foul of the rule of carrying out an effective investigation
(see Serpil Kerimoglu and Others, § 57).

76. In this context, the authorities must take all reasonable measures
available to them in order to collect evidence with regard to the incident,
including, among other evidence, witness statements and criminalistic
expert examinations (see Dogan Demirhan, § 68).

77. Moreover, the persons in charge of the investigation are expected
to be independent from those having involved, or suspected to have
involved, in the incidents. This requires not only an absence of hierarchical
or institutional links but also a de facto independence (see Cemil Danisman,
no. 2013/6319, 16 July 2014, § 96).
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78. The minimum threshold of the investigation’s effectiveness may
vary by the specific circumstances of a given investigation, which is
the subject-matter of the application. The circumstances in question are
assessed on the basis of all relevant facts, having regard to the practical
realities of the investigation. For this reason, it is not possible to set a
minimum list of investigative procedures or similar minimum criteria that
apply in every case in terms of the effectiveness of the investigation (see
Fahriye Erkek and Others, no. 2013/4668, 16 September 2015, § 68).

79. It is also necessary that the conclusion reached as a result of the
investigation is based on a comprehensive, objective and impartial analysis
of all findings obtained during the investigation and that this conclusion
includes an assessment as to whether the interference with the right to
life is a proportionate interference stemming from a mandatory situation
prescribed in the Constitution (see Dogan Demirhan, § 70).

b. Application of Principles to the Present Case

80. The applicants alleged that the procedural aspect of the right to life
had been violated due to the above-cited incidents.

81. It is incumbent on the administrative and judicial authorities to
assess the evidence related to a case of death. Nevertheless, the Court
may need to examine how the impugned incident has occurred in order
to understand the manner how the impugned incident took place and to
conduct an objective assessment as to whether the investigation authorities
addressed the allegations that the impugned death was caused by security
forces.

82. In the present case, the applicants alleged that their relative had
been killed by the security forces. The soldiers, who had involved in the
incident, stated that the applicants’ relative might have been killed by a gun
fired from within the village as gunfire sounds were heard from inside the
village at the time of the incident and they did not fired any shot towards
the village. They also stated that they had never entered the village. At the
end of the investigation, the investigation authorities concluded that there
was insufficient evidence to instigate criminal proceedings to suggest that
the incident had been perpetrated by the security forces.
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83. As stated herein under the heading of General Principles, in order
to effectively investigate a suspicious death, it is of utmost importance
for the investigation authorities to take action ex officio and immediately
after being informed of the incident. In the present case, as noted in
certain reports drawn up in respect of the incident, the impugned incident
had taken place at around 5.30 a.m.. Having learned about the incident,
the Saray Chief Public Prosecutor’s Office ensured the incident scene
investigation team of the Ozalp District Gendarmerie Command to set
out at around 7.00 am and to arrive at the scene at 7.50 a.m.. At around
9.00 a.m. the public prosecutor accompanied by a court clerk and a
photography expert arrived at the village where the incident took place.
In the report drawn up by the incident scene investigation team, it was
indicated that when the team reached the village, they observed that the
necessary safety measures had already been taken by the Saray District
Gendarmerie Command teams. On the basis of this statement, it has been
inferred that the Saray District Gendarmerie Command teams had arrived
at the scene at 7.50 a.m. at the latest. Nevertheless, it has been understood
from the reports drawn up about the incident that no explanation was
provided as to what time the incident had been reported to the public
prosecutor’s office and the Saray District Gendarmerie teams and what
time the Saray District Gendarmerie teams had arrived at the scene. Since
these matters were not clarified in the records, it is almost impossible to
know whether the investigation authorities were notified of the incident
in a timely manner and, if so, whether they immediately took action to
secure the evidence.

84. There are many grey areas in the present case, especially as regards
what happened between 5.30 am, and 7.00 am. This may have resulted
from the late reporting of the incident to the investigation authorities,
or the late response of the investigation authorities, or the failure of the
investigation authorities to conduct a comprehensive incident scene
investigation with due diligence. As explained above, since it is not clear
whether the investigation authorities were notified of the incident in a
timely manner, and if so, whether they immediately took action to secure
the evidence, it will be discussed whether an examination was carried out
with due diligence, as required by the procedural aspect of the right to
life, especially in the aftermath of the security forces” response.
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85. The report drawn up on the day of the incident by the incident scene
investigation team of Ozalp District Gendarmerie Command noted that a
total of nine long-barrelled gun bullet casings were found in the grassland,
which was 120 meters away from the dead body. Even though there were
9 bullet casings found at the end of the incident scene investigation, the
applicants alleged that the number of bullets fired during the incident
was much more. The expressions of the villagers, whose statements were
taken as witnesses, were also in support of the argument that the number
of bullets fired during the incident was more than 9 and that the bullets
were fired not by merely one soldier. As a matter of fact, in support of the
applicants’ claim, T.S. who was one of the accused persons, submitted in
his statement taken by the prosecutor’s office that they had fired 22 shots
into the air with a Kalashnikov rifle when they saw the villagers pouring
out on the soldiers. Similarly, some other soldiers whose statements were
taken admitted that they had fired warning shots into the air. It has been
understood from the documents submitted by the military authorities
to the public prosecutor’s office that the number of bullets fired during
the incident was more than the number found during the incident scene
investigation. As such, it is clear that some of the bullet casings could not
be found at the incident scene. Some of the soldiers, whose statements
were taken by the prosecutor’s office, implied that the empty bullet casings
at the scene might have been collected by children or villagers. Some of
the villagers, whose statements were taken by the prosecutor’s office,
asserted that the empty cartridge cases had been collected by the soldiers.
The investigation authorities failed to provide any reasonable explanation
as to why the bullet casings fired from the weapons used by the soldiers
could not be found and what happened to these bullet casing; to consider
the possibility whether these bullets were fired from the village, as alleged
by the soldiers, at the investigation stage and to conduct an investigation
into this matter on the day of the incident.

86. The applicants alleged that their relative, who had been unarmed,
was the victim of an extra-judicial execution by being shot in the back
without any prior warning shots. Some of the villagers stated that some
of the soldiers had fired in the air, while others had fired directly at the
group including the applicants’ relative. Meanwhile, the soldiers asserted
that they had fired warning shots into the air. In such a case, it is of great
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importance to conduct examinations on the walls, roofs and empty spaces
of the houses in the designated direction with a view to ascertaining
whether the group including the applicants’ relative had been targeted
by the soldiers, as alleged by the applicants and some of the villagers.
To determine the weapon(s) from which the bullets were fired through a
ballistic examination to be performed at a laboratory is highly important
for elucidating the circumstances of the impugned incident and the way
how it took place.

87. According to the report drawn up by the Ozalp District Gendarmerie
Command teams, examinations were performed on the walls and roofs
of the houses in the relevant direction on the basis of the assumption
that the shots had been fired towards the body from the location where
the bullet casings were found, however, no bullets could be found as a
result of the examination. In the report prepared as a result of the autopsy
procedure, it was noted that no bullets were found on the dead body.
As no bullets were found on the dead body as a result of the autopsy
procedure, a search for bullet casings and bullets was carried out with
metal detectors one day after the incident, namely, on 10 October 2013 in
line with the instruction of the prosecutor’s office. Although, as state in the
application form and annexes thereto, metal detectors were used in the
incident scene investigation carried out on the day after the incident, there
is no information or document suggesting that a metal detector was used
in the incident scene investigation carried out on the day of the incident.
In the present case where it has been alleged that multiple guns were
fired repeatedly, to conduct a search with metal detectors not on the first
day but on the day after the incident is incompatible with due diligence
required by the procedural obligation of the right to life.

88. The Saray Chief Public Prosecutor’s Office started taking the
statements of the soldiers who had been involved in the incident
approximately 50 days after the incident.

89. It is clear that the investigation authorities should have acted more
delicately in this matter as such a delay in taking the statements, despite the
lack of information in the application form and annexes thereto suggesting
that there was an obstacle to taking initial statements of soldiers, may

34



Mabhin Parjani and Others, no. 2015/19219, 10/10/2019

create the impression in the eyes of the victims and the public that there
had been a covert agreement between the investigation authorities and the
accused persons with a view to closing the investigation.

90. In cases of death or fatal injury, such delays in taking the statements
of suspected perpetrators may also lead to the perception in the eyes of
victims and the public that law enforcement officers are not responsible to
anyone - including judicial authorities- for their actions and that they act
in the vacuum of authority.

91. It is evident that the failure to promptly take the statements of the
suspects may create a risk of a covert agreement among the suspects.

92. It has been concluded that taking the statements of persons
considered to be the main suspects of the incident approximately 50 days
after the incident was absolutely incompatible with the obligation of due
diligence required by the procedural aspect of the right to life.

93. As regards the actions to be taken at the preliminary investigation
stage, it is also worth mentioning that it must be ascertained whether there
were radio and camera records of the incident. Information on whether
there were radio and thermal camera recordings of the day of the incident
was included in the investigation file on 9 June 2015, namely, 1 year and
8 months after the incident, as a result of the examinations carried out
by virtue of the decision to broaden the scope of the investigation. In the
letter they communicated to the public prosecutor’s office, the military
authorities stated that there had been no radio and thermal camera
recordings of the incident. It cannot be, however, understood from the
letter sent by the military authorities to the public prosecutor’s office
whether these recordings were never kept or whether they were deleted
after a certain period of time. Nevertheless, the excessive delay in the
examination of these records that would help to enlighten the incident is
not reasonable within the circumstances of the present case.

94. Taking into account the foregoing, it has been concluded that the
initial procedure carried out by the investigation authorities cannot be said
to have been carried out with due diligence, as required by the procedural
aspect of the right to life.
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95. As mentioned under the heading of General Principles above, the
conclusion reached as a result of the investigation must be based on a
comprehensive, objective and impartial analysis of all findings obtained
during the investigation.

96. In the examination of the present case within this scope, the
military prosecutor’s office delivered a decision of non-prosecution on 19
November 2014, putting an emphasis on the statement of the witness S.M.,
a citizen of the Islamic Republic of Iran, that the soldiers had not shot the
deceased and the statements of the soldiers that the gunshots had been
fired inside the village.

97. The applicants stated that the decision of non-prosecution was based
on the statement of a pre-arranged false witness, that the military public
prosecutor’s office had never questioned the accuracy of the statements of
this witness, who appeared out of nowhere, that the decision contained
no explanation as to the reason why the statements of the villagers had
been disregarded, and that the decision of the military court rendered
upon the objection was a repetition of the decision issued by the military
prosecutor’s office and lacked reasoning. They added that the decision of
non-prosecution of the military prosecutor’s office issued on the basis of
merely the witness statement in disregard of all the other evidence in the
investigation file constituted a proof that an independent and impartial
investigation had not been carried out.

98. Therefore, the question whether the conclusion reached by the
investigation authorities were based on a comprehensive, objective and
impartial analysis of all findings obtained during the investigation must
be examined in the context of the applicant’s allegations. It is apparent that
the conclusions reached by the investigation authorities are to be subject
to a stricter review, especially in the cases where the death was allegedly
caused by the use of lethal force.

99. Before conducting such an examination, it must be emphasized
that the evaluations made by the Court do not include an examination
as to the innocence or guilt of the persons and that it would be examined
whether the investigation authorities have objectively, impartially and
comprehensively discussed in their reasoned decisions the evidence that
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may be useful to identify the person(s) potentially responsible for the
incident.

100. In the present case, the villagers whose statements were taken by
the public prosecutor’s office stated that S.K. had been shot by the soldiers.
Some of the villagers whose statements were taken within the scope of the
investigation stated that they had witnessed soldiers chasing four or five
smugglers each of whom had scattered to a different direction. Whereas
others stated that they had seen five smugglers coming towards the
village and one of the smugglers on horseback had shouted “oh, father!”
and had subsequently fallen from his horse and hit his head, and that
whereupon they immediately provided assistance to him. On the other
hand, the soldiers involved in the incident alleged that the death had been
caused by a gunfire coming from within the village. In their statements,
the soldiers stated in the brief that approximately 40-50 shots had been
fired from within the village at the time of the incident. S.M., a citizen
of the Islamic Republic of Iran, who was heard as a witness within the
scope of the investigation, stated that the relevant person had not been
shot by the soldiers. S.M., who alleged to have witnessed the incident,
stated that there had been no gunfire sound for about fifteen minutes after
the applicants entered the village with their relative, that subsequently,
he had heard a single shot, that approximately thirty seconds after the
gunfire sound, the applicants” relative had fallen to the ground, and that
he had gone to see whether the person in question was alive, and then the
citizens in the village had begun to gather around that person.

101. In the assessment of the statements of the villagers, soldiers and the
Iranian citizen S.M., who witnessed the incident, it has been observed that
there were serious discrepancies in the statements. The villagers stated in
general that the person had been shot by the soldiers and did not mention
any gunfire sound coming from the village. Whereas, the soldiers generally
expressed that they had fired into the air at the time of the incident, during
which they had heard 40-50 shots coming from the village. On the other
hand, having asserted that the person in question had not been shot by the
soldiers, the Iranian citizen S.M.’s explanation of the incident was neither
similar to that of the villagers nor that of the soldiers. S.M. stated that there
had been no gunfire sound for about fifteen minutes following the entry
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of the persons concerned into the village, that subsequently, he had heard
the sound of a single shot, and that approximately thirty seconds after the
sound of the shot, the applicants’ relative had fallen to the ground.

102. In such a case, it is evident that it is an important step required
to be taken by the investigation authorities to take the statements of the
villagers once again upon the statement of the Iranian citizen S.M. for
the purposes of shedding light on the present case. The reasonable steps
that should have been taken by the investigation authorities in order
to shed light on the present incident were taking the statements of the
villagers who witnessed the incident once again and asking them whether
they had seen a third person alongside the deceased after the shooting,
and if so, establishing whether this person was the Iranian Citizen S.M.,
and confronting these persons. However, in the present case, it has been
observed that the investigation authorities rendered a decision without
conducting an inquiry that could prove the authenticity of the statements
of the Iranian citizen S.M. The investigation authorities issued decisions
without questioning the authenticity of S.M.’s statements, which were
indeed inconsistent with both the villagers” and the soldiers’ statements.

103. Investigation authorities” failure to carry out reasonable inquiries
to prove the authenticity of the statements of Iranian citizen S.M., to
explain in their decisions in a reasonable and adequate manner why the
statements of 5S.M., which overlapped neither with the statements of the
villagers nor with the statements of soldiers, were taken into consideration.
Furthermore, the reliance by the investigation authorities in their
decisions merely on the statements of S.M. and the suspected soldiers,
without sufficiently discussing the statements of the villagers, may give
the impression that the investigation authorities lacked independence
and impartiality. It must therefore be emphasized that the investigation
authorities should have been more sensitive about this issue.

104. Lastly, it must be considered whether any investigation was
conducted against the possible civilian perpetrator(s) of the death in the
present case. In the decision of 19 November 2014 issued by the military
public prosecutor’s office, it was noted that the applicants’ relative
might have died due to a gun fired from inside the village and that the
investigation conducted by the Saray Chief Public Prosecutor’s Office
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against possible civilian perpetrators was pending. The challenge against
the decision of the military prosecutor’s office, dated 19 November 2014,
was rejected by the military court on 16 October 2015. However, according
to the application form and the annexes thereto, following the decision
of the military prosecutor’s office, the Saray Chief Public Prosecutor’s
Office issued a decision of non-jurisdiction on 31 December 2014, stating
that it was the military prosecutor’s office that had the jurisdiction to
investigate the incident, and accordingly transferred the file to the military
prosecutor’s office. Therefore, it appears that although it was stated that
an investigation against civilian perpetrators had been pending, a decision
of non-jurisdiction was rendered within the scope of the said investigation
and no inquiry was carried out against the possible civilian perpetrators.
As a matter of fact, on 28 January 2019, the Constitutional Court asked
the Saray Chief Public Prosecutor’s Office whether an investigation was
conducted - with respect to the possible civilian perpetrator(s) - about
the incident. The Saray Chief Public Prosecutor informed the Court that
the investigation was closed by virtue of a decision of non-jurisdiction
and the file was transferred to the military prosecutor. Accordingly, it has
been concluded that although the military prosecutor’s office delivered
a decision of non-prosecution, noting that an investigation was being
carried out by the Saray Chief Public Prosecutor’s Office with respect to
the civilians who might be the possible perpetrators of the incident, the
investigation did not continue even in respect of the civilian(s) who were
the possible perpetrators of the incident. It is evident that the failure to
investigate the incident that caused the death of the applicants’ relatives
did not meet the requirements under the procedural aspect of the right to
life.

105. In the light of the foregoing, it has been concluded that the
initial procedures carried out by the investigation authorities lacked due
diligence; that the investigation authorities failed to make a comprehensive
analysis of the evidence obtained as a result of the investigation; that the
incident ultimately remained uninvestigated; and that the procedural
aspect of the right to life was violated due to the shortcomings in question.

106. Consequently, the Court has found a violation of the procedural
aspect of the right to life safeguarded by Article 17 of the Constitution.
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3. Application of Article 50 of Code no. 6216

107. Article 50 §§ 1 and 2 of Code no. 6216 on Establishment and Rules
of Procedures of the Constitutional Court, dated 30 March 2011, reads as
follows:

“(1) At the end of the examination of the merits it is decided either
the right of the applicant has been violated or not. In cases where a
judgment finding a violation has been rendered, what is required for the
resolution of the violation and the consequences thereof shall be ruled on.
However, legitimacy review cannot be done, decisions having the quality
of administrative acts and transactions cannot be made.

(2) If the determined violation arises out of a court decision, the
file shall be sent to the relevant court for holding the retrial in order for
the violation and the consequences thereof to be removed. In cases where
there is no legal interest in holding the retrial, the compensation may be
adjudged in favour of the applicant or the remedy of filing a case before
the general courts may be shown. The court, which is responsible for
holding the retrial, shall deliver a decision over the file, if possible, in a
way that will remove the violation and the consequences thereof that the
Constitutional Court has explained in its decision of violation.”

108. The applicants requested 100,000 Turkish Liras (“TRY”) for
each of the applicants, namely a total of TRY 500,000 Turkish Liras, in
compensation for non-pecuniary damage, as well as the initiation of
criminal proceedings against those concerned.

109. In the judgment of Mehmet Dogan ([Plenary], no. 2014/8875, 7 June
2018), the Court set the general principles as to the determination of how
to eliminate the violation in the event of finding a violation.

110. In brief, it was emphasized in the judgment of Mehmet Dogan that
the source of the violation must first be determined in order to identify the
appropriate way of redress. Accordingly, in cases where a court decision
leads to a violation, it is, in principle, ordered that a copy of the judgment
finding a violation be sent to the relevant court for a retrial in order to
redress the violation and its consequences in accordance with Article 50
§ 2 of Code no. 6216 and Article 79 (a) of the Internal Regulations of the
Court (see Mehmet Dogan, §§ 57, 58).

40



Mabhin Parjani and Others, no. 2015/19219, 10/10/2019

111. In cases where the Court orders a retrial in order to redress the
violation found, inferior courts do not enjoy a discretionary power in the
recognition of the existence of the grounds for retrial and the annulment of
the previous decision, unlike the re-opening of the proceedings as set forth
under the relevant procedural laws. As a matter of fact, in cases where a
violation is found, it is not the inferior courts but rather the Court that has
found a violation to enjoy the discretion regarding the necessity of a retrial.
The inferior court is obliged to take the necessary actions to eliminate the
consequences of the violation in accordance with the judgment finding a
violation delivered by the Court (see Mehmet Dogan, § 59).

112. In the present case, it has been held that the procedural aspect of
the right to life under Article 17 of the Constitution was violated due to
the lack of an effective criminal investigation into the impugned death.
Accordingly, it has been concluded that the violation stemmed from the
acts and actions of the investigation authorities.

113. In this case, there is a legal interest in conducting a re-investigation
in order to redress the consequences of the violation of the right to life. In
the context of the execution of the judgment finding a violation, the step
required to be taken by the incumbent chief public prosecutor’s office is
to annul its decision of non-prosecution and subsequently conduct a fresh
investigation in such a way as to eliminate the shortcomings identified
in the judgment finding a violation. However, this should not mean that
criminal proceedings must be necessarily brought at the end of the re-
investigation. It is indubitably the incumbent chief public prosecutor’s
office empowered to assess the evidence to be collected within the scope
of the new investigation.

114. On the other hand, in the present case, ordering an investigation
does not thoroughly compensate for all the damages sustained by
the applicants. Hence, in order to redress the violation along with the
consequences thereof, the applicants must be jointly awarded a net
amount of TRY 36,600 in compensation for the non-pecuniary damages
they sustained due to the violation of the procedural aspect of the right to
life, which cannot be redressed by merely the finding of a violation and
the conduct of a re-investigation.
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115. The total court expense of TRY 2,701.90 including the court fee of
TRY 226.90 and the counsel fee of TRY 2,475, which is calculated over the
documents in the case file, must be reimbursed jointly to the applicants.

VI. JUDGMENT

For these reasons, the Constitutional Court UNANIMOUSLY held on
10 October 2019 that

A.The alleged violation of the right to life be DECLARED ADMISSIBLE;

B. The procedural aspect of the right to life, safeguarded under Article
17 of the Constitution, was VIOLATED;

C. A copy of the judgment be SENT to the Military Prosecutor’s
Office of the Gendarmerie Public Security Command (to the official and
authorized chief public prosecutor’s office to be designated in accordance
with Provisional Article 21 § 1 (b) of the Constitution since the military
courts were abolished in accordance with the Provisional Article 21 § 1 (e)
thereof, which was introduced by Law no. 6771 and dated 21 January 2017)
for reinvestigation in order to redress the consequences of the violation of
the procedural aspect of the right to life;

D. A net amount of TRY 36,600 be PAID jointly to the applicants in
compensation for non-pecuniary damage;

E. The total court expense of TRY 2,701.90 including the court fee of
TRY 226.90 and the counsel fee of TRY 2,475 be REIMBURSED JOINTLY
TO THE APPLICANTS;

F. The payments be made within four months as from the date when
the applicants apply to the Treasury and the Ministry of Finance following
the notification of the judgment. In case of any default in payment, legal
INTEREST ACCRUE for the period elapsing from the expiry of four-
month time-limit to the payment date; and

G. A copy of the judgment be SENT to the Ministry of Justice.
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On 10 October 2019, the Second Section of the Constitutional
Court found violations of the right to life and prohibition of torture
safeguarded by Article 17 of the Constitution in the individual
application lodged by Giilsen Polat and Kenan Polat (no. 2015/4450).

THE FACTS

[7-93] The applicants” son M.P., shortly after having been put in the
military penitentiary institution, had been taken to hospital, as his health
condition had deteriorated. He afterwards died at the hospital. Within the
scope of the investigation launched by the military prosecutor’s office,
statements of many people were taken. They stated that M.P., who had
been beaten with a thick wooden stick for five or six minutes, had been
taken to hospital, as the bleeding in his head had not stopped. He had
been diagnosed with body and head trauma, and then he had lost his
consciousness and could not be saved despite all medical efforts.

In subsequent stages of the investigation, the investigation file was sent
to the chief public prosecutor’s office for lack of jurisdiction. Within the
scope of the subsequent criminal case, the assize court did not classify the
offence as aggravated torture, but intentional murder. Hence, it sentenced
the guardian H.G. to life imprisonment and reduced it to 25 years for the
latter’s good conduct. The assize court acquitted the other guardians as
well as the military officers taking office in the institution, of torture.

The applicants unsuccessfully appealed against the assize court’s
decision, stating that their son had died as a result of torture. The Court of
Cassation finally upheld the assize court’s decision.

V. EXAMINATION AND GROUNDS

94. The Constitutional Court, at its session of 10 October 2019, examined
the application and decided as follows.

A. The Applicants' Allegations

95. The applicants alleged that their son who had been under the
supervision and surveillance of the administration had been killed as a
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result of torture; that the State failed to fulfil its obligation not to kill; that
their son had died as a result of the torture he had been subjected to in a
place where persons had been systematically tortured; and that the act
resulting in their son's death had been performed by government officials.
The applicants maintained that the administration, which had failed to
take protective measures, was clearly at fault in the incident that resulted
in the death of their son.

96. The applicants further alleged that no sufficient investigation was
conducted into the incident and that no sufficient evidence was collected.
The applicants stated that only the prison warden H.G. was convicted of
the offence of intentional killing with respect to their son's murder; that
the acts committed against their son were characterized as acts carried out
with individual intention even though it was found established that similar
acts of torture had been carried on others as a result of the investigations
carried out within the scope of the criminal investigation initiated after the
incident that caused the death of their son. The applicants alleged that the
torture room was isolated so as to insulate sounds; that fake reports were
produced after the incident, and that those who wanted to use their right
to file complaints were tortured and threatened. The applicants asserted
that such incidents, evidently, could not have taken place without the
knowledge of other officials in the Military Penitentiary Institution; that
by not convicting H.G. of torture, other defendants were also protected.
The applicants also brought forward that the proceedings had not been
concluded within a reasonable time.

97. The applicants, through these allegations, claimed that the right to
life, the prohibition of torture and the right to trial within a reasonable
time had been violated.

B. The Court’s Assessment

98. The Constitutional Court is not bound by the legal qualification of
the facts by the applicants and it makes such assessment itself (see Tahir
Canan, no. 2012/969, 18 September 2013, § 16). Considering the application
form and its annexes as a whole, it has been established that the applicants'
allegations must be examined from the standpoint of the right to life and
the prohibition of torture.
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99. Article 17 § 1, 3 and 4 of the Constitution, titled “Personal inviolability,
corporeal and spiritual existence of the individual”, reads as follows:

100.

“Everyone has the right to life and the right to protect and improve
his/her corporeal and spiritual existence.

(...)

No one shall be subjected to torture or ill-treatment; no one shall be
subjected to penalties or treatment incompatible with human dignity.

The act of killing in case of self-defence and, when permitted by law as
a compelling measure to use a weapon, during the execution of warrants
of capture and arrest, the prevention of the escape of lawfully arrested or
convicted persons, the quelling of riot or insurrection, or carrying out the
orders of authorized bodies during a state of emergency, do not fall within
the scope of the provision of the first paragraph.”

The relevant part of Article 5 of the Constitution reads as follows:

“The fundamental aims and duties of the State are (...) to strive for
the removal of political, economic, and social obstacles which restrict
the fundamental rights and freedoms of the individual in a manner
incompatible with the principles of justice and of the social state governed
by rule of law; and to provide the conditions required for the development
of the individual’s material and spiritual existence.”

1. Alleged Violation of the Right to Life

a. Scope of the Examination

101.

The 5" Chamber of the Adana Assize Court made various

assessments in terms of other allegations of ill-treatment in the Military

Penitentiary Institution apart from the allegation that the applicants' son

M.P. had been beaten to death, and made decisions against the alleged

perpetrator(s).

102.

There is no doubt that the applicants had victim status with regard

to the death of their son M.P. and that they had the capacity to file an
application in this regard. However, it is not possible to acknowledge that
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the applicants have victim status in view of the other alleged ill-treatments
in the Military Penitentiary Institution. The victims of these allegations of
ill-treatment are not relatives of the applicants but third parties. For this
reason, the incident which is the subject matter of the application will be
examined in so far as it is related to the death of M.P. However, the data
related to the other allegations of ill-treatment in the Military Penitentiary
Institution will be relied on in the examination.

b. Whether the Applicants still have Victim Status

103. The 5" Chamber of the Adana Assize Court considered that the
death of M.P. constituted the offence of intentional killing and sentenced
the warden H.G. to 25 years' imprisonment. In addition to the alleged
violations, the applicants alleged that the fact that H.G. was sentenced to
25 years' imprisonment for the offence of intentional killing was unlawful;
and that the impunity of H.G. in view of the offence of torture aimed
to protect several other defendants, including the administrators of the
Military Penitentiary Institution.

104. It cannot be acknowledged that the applicants' victim status ended
on account of the aforementioned decision of the 5" Chamber of the Adana
Assize Court without taking account of the circumstances in which the
relevant incident took place. For this reason, the applicants” allegations
must be examined under Article 17 of the Constitution, considering the
circumstances of the present incident.

c. Admissibility

105. The alleged violation of the right to life must be declared admissible
for not being manifestly ill-founded and there being no other grounds for
its inadmissibility.

d. Merits

106. The alleged violation of the right to life will be examined separately
in terms of both the substantive and procedural aspects of the right to life
in the following.
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1) Alleged Violation of the Substantive Aspect of the Right to Life
2) General Principles

107. The right to life, safeguarded under Article 17 of the Constitution, is
an inviolable and indispensable fundamental right, which, in conjunction
with Article 5 of the Constitution, imposes positive and negative
obligations on the State (see Serpil Kerimoglu and Others, no. 2012/752, 17
September 2013, § 50).

108. Within the scope of the negative obligation of the State with regard
to the right to life, the officers who use public force have the duty not to
end the life of any individual intentionally and unlawfully. When it comes
to positive obligations, the State has the duty to protect the right to life
of all individuals within its jurisdiction against the risks that may arise
due to the acts of public officials, other individuals, or even the individual
himself (see Serpil Kerimoglu and Others, § 51).

109. In the event that a person who was placed in custody or a
penitentiary institution in good health dies in a suspicious way, it is for
the public authorities to provide a reasonable explanation regarding
the circumstances of the incident that caused the death of the person in
question. Public authorities are obliged to provide an explanation as to
the suspicious deaths of these persons who are under the protection of
the State.

110. The Constitutional Court has a subsidiary role in the examination
of complaints with regard to individual applications. However, in case of
alleged violations of the right to life and the prohibition of ill-treatment
safeguarded under Article 17 of the Constitution, the Constitutional Court
must carry a full examination. In view of the fact thatitis, as a rule, the duty
of public prosecutors and inferior courts to assess the evidence during the
investigation and prosecution stages, it is not for the Constitutional Court
to substitute its own assessment of material facts for that of the relevant
authorities. The Constitutional Court does not have a duty to reach a
finding with regard to criminality or guiltin the context of criminal liability.
On the other hand, although the Constitutional Court is not bound by the
findings of the inferior courts, under normal circumstances, there must be
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strong reasons to depart from the conclusions of these courts in relation to
the material facts (see Elif Kaya, no. 2014/266, 6 April 2017, § 39).

111. In order to confirm the accuracy of the facts submitted in respect of the
alleged violations, reasonable evidence beyond any doubt is needed. Evidence
to this extent may also consist of sufficiently serious, clear, and consistent
indications or certain presumptions that cannot be proven otherwise (see
Hidir Oztiirk and Dilif Oztiirk, no. 2013/7832, 21 April 2016, § 107).

112. The duty of the Constitutional Court within the framework of
individual applications regarding the right to life is not to determine the
criminal liability of individuals. The duty of the Constitutional Court
within this framework is to interpret whether the incident giving rise to
the application violated the right to life protected under Article 17 of the
Constitution against the backdrop of again the constitutional provisions.

(2) Application of Principles to the Present Case

113. The applicants, through the aforementioned allegations, claimed
that the substantive aspect of the right to life was violated.

114. In the present case, on 27 June 2005 M.P. was brought to the
Military Penitentiary Institution as per the detention warrant dated 17 June
2005 (Inquiry no. 2005/97) issued by the 1% Chamber of the Iskenderun
Magistrates' Court. It is undisputed that M.P. had been admitted to the
Military Penitentiary Institution in good health. As a matter of fact, in the
application form and the annexes thereto, there is no finding that M.P. had
been subjected to ill-treatment before having been placed in the Military
Penitentiary Institution. Likewise, such an allegation was not raised in
the proceedings before the inferior courts. For this reason, it has been
considered that in the particular circumstances of the present case, there
is no reason to elaborate on this matter.

115. The incident, which is the subject matter of the present application,
essentially concerns the developments following the placement of M.P. in
the Military Penitentiary Institution.

116. M.P., who was taken to the Military Penitentiary Institution in good
health on 27 June 2005, was taken to the hospital at around 6.30 pm on the
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same day with the diagnosis of head and general body trauma. Despite all the
treatments that he had received, M.P. died one month after the incident.
As a result of the autopsy performed on the body, it was established that
M.P. had a general body trauma; and that he died due to blunt head
trauma as a result of brain contusion, intraparenchymal haemorrhage and
their respective complications.

117. Having regard to these facts, it has been understood that following
his admission into the Penitentiary Institution in good health, M.P. was
hospitalized in very poor health and subsequently died. In view of this, it
must be examined how the public authorities and inferior courts explained
how the injuries in question that lead to the M.P.'s death had occurred.

118. Even though the wardens allegedly involved in the incident
provided different statements about the course of the incident, it has been
found established that M.P. died in the Military Penitentiary Institution as
a result of the actions that he had been exposed to in a room that was used
as a dressing room, which was also called as the wardens' room. This is the
common aspect of the statements of the defendants and witnesses giving
statements. While it was explained, creating no doubt, by the wardens
allegedly involved in the incident as well as the witness A.S., that the
incident had taken place in the dressing room, it has been observed that
these people provided different statements with respect to the cause of the
signs of injury on M.P.'s body before the inferior courts. The witness A.S.
and a significant number of wardens allegedly involved in the incident
stated that the warden named H.G. had battered M.P. with whom he had
a verbal quarrel using a stick he had grabbed. H.G. on the other hand
stated that the incident had occurred while they were trying to stop M.P.
who was displaying aggressive behaviour. It has been considered that
even though the wardens allegedly involved in the incident had different
statements about the course of the incident, none of them could make
reasonable explanation justifying the use of such heavy violence against
M.P.In other words, ithasbeen concluded that the application form and the
annexes thereto did not include a convincing explanation demonstrating
that the violence inflicted upon M.P. had been absolutely necessary in the
circumstances specified in Article 17 § 4 of the Constitution. As a matter of
fact, the inferior courts also established that the applicants' son M.P had
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died as a result of the intentional ill-treatment. It has been concluded that
the finding of the inferior courts alone would be essentially sufficient to
hold the State accountable for M.P.'s death.

119. In view of the foregoing, it has been understood that M.P. had died
as a result of the acts that could not be reasonably justified while he had
been under the supervision and protection of the State.

120. Consequently, the Constitutional Court has found a violation of
the substantive aspect of the right to life safeguarded by Article 17 of the
Constitution.

ii. Alleged Violation of the Procedural Aspect of the Right to Life
(1) General Principles

121. The positive obligations of the State within the scope of the right to
life have a procedural aspect as well as a substantive aspect with respect
to protection. This obligation requires the State to conduct an effective
investigation capable of leading to the identification of those responsible
for any unnatural death and, if necessary, their punishment (see Serpil
Kerimoglu and Others, § 54).

122. The purpose of the investigations carried out within the scope
of the right to life is to ensure the effective implementation of the legal
provisions protecting the right to life and to hold responsible persons
accountable for the death incident. This is not an obligation of result, but
of means (see Serpil Kerimoglu and Others, § 56).

123. The fact that the obligation of investigation is not an obligation of
result, but of means, does not imply that every investigation must reach
a conclusion which is in line with the victims' statements about the facts.
However, the investigation, as a rule, must be capable of leading to the
establishment of the circumstances of the incident and identification and
punishment of those responsible in the event that the allegations are proved
to be true (see Dogan Demirhan, no. 2013/3908, 6 January 2016, § 66).

124. In this context, criminal investigations must be effective and
sufficient so as to enable the identification and punishment of those
responsible. In order to call into question the effectiveness and sufficiency

51



Right to Life (Article 17 § 1)

of the investigation, the investigating authorities must, ex officio, collect
all the evidence that could shed light upon the death and help identify
those responsible. A shortcoming in the investigation that undermines
the possibility of identifying the cause of the death or uncovering
those responsible may contradict the rule of carrying out an effective
investigation (see Serpil Kerimoglu and Others, § 57).

125. In this context, the authorities must take all reasonable measures
available to them in order to collect evidence with regard to the incident,
including, among other evidence, witness statements and criminalistic
expert examinations (see Dogan Demirhan, § 68).

126. Moreover, the persons in charge of the investigation are expected
to be independent from those having involved or suspected to have
involved in the incidents. This requires not only an absence of hierarchical
or institutional links but also a tangible independence (see Cemil Danisman,
no. 2013/6319, 16 July 2014, § 96).

127. One of the aspects that ensure the effectiveness of the criminal
investigations to be conducted is that the investigation or its results are
open to public scrutiny to ensure accountability in practice as well as in
theory. Furthermore, in all cases, the deceased's relatives must be involved
in this process insofar as necessary, to protect the legitimate interests
thereof (see Serpil Kerimoglu and Others, § 58).

128. The minimum level of examination that ensures the effectiveness
of the investigation may vary according to the specific circumstances
of the investigation which is the subject matter of the application. The
circumstances in question are considered on the basis of all relevant
facts, having regard to the practical realities of the investigation. For
this reason, it is not possible to make a minimum list of investigation
procedures or similar minimum criteria that apply in every case in terms
of the effectiveness of the investigation (see Fahriye Erkek and Others, no.
2013/4668, 16 September 2015, § 68).

129. It is also necessary that the conclusion reached through the
investigation is based on a comprehensive, objective and impartial
analysis of all findings obtained during the investigation process and
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that the conclusion in question includes an assessment as to whether the
interference with the right to life is a proportional interference stemming
from a mandatory circumstance sought by the Constitution (see Dogan
Demirhan, § 70).

130. In addition to those listed above, there is an implicit necessity to
carry out investigations with reasonable speed and due diligence. Indeed,
there may be impediments or challenges that prevent the progression of
the investigation or prosecution in some cases. However, prompt action
by the authorities during the investigation and subsequent prosecution
is of critical importance with a view to better enlightening the facts,
maintaining people's commitment to the rule of law and avoiding a
display of tolerance or indifference towards unlawful acts (see Deniz
Yazici, no. 2013/6359, 10 December 2014, § 96).

(2) Application of Principles to the Present Case

131. The applicants, through the aforementioned allegations, claimed
that the procedural aspect of the right to life was violated.

132. Assessment of evidence related to death incidents is the duty of
administrative and judicial authorities. Nevertheless, the Constitutional
Court may need to examine how the impugned incident has occurred in
order to understand the manner in which the incident, the subject matter
of the application, has occurred and to conduct an objective assessment as
to whether the investigation authorities and inferior courts addressed the
allegations of death as a result of torture.

133. In order for an effective investigation of a suspicious death, it is of
utmost importance that investigation authorities take an action ex officio
and immediately after being informed. In the present case, the applicants’
son M.P. was evacuated from the Military Penitentiary Institution on 25
June 2005 due to the diagnosis of head + general body trauma and he was first
taken to the military hospital and subsequently to the Cukurova University
Faculty of Medicine Balcali Hospital. Although both the officials of the
Military Penitentiary Institution and the staff of the said Hospital knew
about the injuries and bruises on M.P.'s body, the Military Prosecutor's
Office took over the case file only when the criminal file opened by the
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Military Penitentiary Institution in respect the wardens was sent to it on 7
July 2005. The fact that the Military Public Prosecutor's Office took over the
case file ten days after the hospitalization of the applicants' son M.P. is a
significant shortcoming within the particular circumstances of the present
case. In fact, the applicants' son M.P. had not fallen into the vegetative
state immediately after the incident. M.P. had been conscious during his
hospitalization. M.P.'s consciousness had remained clear for several days
after the incident. The failure of the Military Public Prosecutor's Office
to immediately take an action ex officio resulted in the inability of the
independent investigation authorities to take the statement of M.P., who
had later fallen into the vegetative state and eventually died.

134. The said shortcoming in the investigation may have stemmed from
the Military Penitentiary Institution and hospital officials' not informing
the competent prosecutor of the incident as well as from the failure of
the competent prosecutor who had been informed to immediately
take over the case ex officio. Nonetheless, as there is a fault attributable
to public authorities in both cases, nothing will change in terms of the
State's responsibility under the obligation of carrying out an effective
investigation.

135. Another significant component of an effective investigation is that
the persons in charge of the investigation are expected to be independent
of those having involved or suspected to have involved in the incidents. In
the present case, the non-taking-over of the case file by the Military Public
Prosecutor's Office ex officio resulted in a situation where those involved or
suspected to have been involved in the incident to be considerably active
at the incident scene for a certain period of time.

136. The fact that the Military Public Prosecutor's Office took over
the case file 10 days after resulted in secret agreements made by some
suspects, inability to take the statements of the perpetrator or perpetrators
of the incident just after the incident, inability to keep the scene of the
incident as it had been, and even hiding of the stick allegedly used in the
incident for a certain period of time in the place called the warehouse.

137. Having regard to the foregoing, it has been understood that the
Military Public Prosecutor's Office did not act ex officio, personally and
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immediately and that for this reason, a significant number of shortcomings
arose, including the inability to take statements of the direct victim of the
incident.

138. Whether therehad been a camera system in the Military Penitentiary
Institution at the time giving rise to the incident was investigated
approximately five years after the incident. As a result of this investigation,
it had been understood that there had been a camera system during the
mentioned period, but no camera recording of the time period in which
the incident took place could be obtained. The importance of the role that
camera recordings may play in revealing the incident and determining the
responsible persons is evident. However, no investigation was carried out
on this matter at the early investigation stage and camera recordings, if
any, were not retrospectively included in the investigation file.

139. As mentioned under the General Principles, the conclusion reached
as aresult of the investigation must be based on a comprehensive, objective
and impartial analysis of all findings obtained during the investigation.

140. In the examination of the present case within this scope, it has been
observed that by the indictment of the Adana Chief Public Prosecutor's
Office dated 6 April 2006, criminal proceedings were initiated against
the wardens who had been in the dressing room during the incident,
the senior military officers among the administrative staff of the Military
Penitentiary Institution, and certain other wardens for torture and
aggravated torture on account of its consequences; that the 5™ Chamber
of the Adana Assize Court, on the other hand, concluded that not the
offence of torture and aggravated torture on account of its consequences
but instead the offence of intentional killing had materialised; and that in
this context, it was decided that the warden named H.G. be sentenced to
25 years' imprisonment for intentional killing, that R.G., M.K. and E.K.
who had been in the dressing room during the incident be acquitted of
the offence of aggravated torture on account of its consequences, that the
proceedings against N.E. who had been in the dressing room during the
incident be discontinued due to the death of the said person pending the
proceedings, and that the senior military officers working at the Military
Penitentiary Institution at the time giving rise to the incident be acquitted
of the offence of torture. It has been understood that the 5" Chamber
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of the Adana Assize Court already made examinations with respect to
certain other battery incidents in the Military Penitentiary Institution and
convicted some of the wardens for the offence of intentional injury and
subsequently suspended the pronouncement of the respective judgments.

141. The applicants stated that only the prison warden H.G. was
convicted of the offence of intentional killing with respect to their son's
killing; that the acts committed against their son were characterized as
acts carried out with individual intention, even though it was established
that similar acts of torture had been committed against others as a result of
the investigation launched after the incident resulting in their son’s death;
that it was evident that such incidents could not have taken place without
the knowledge of other officials at the Military Penitentiary Institution;
and that by not convicting H.G. of torture, other defendants were also
protected. The applicants also maintained that the proceedings had not
been concluded within a reasonable time.

142. Against this background, whether the conclusions reached by the
inferior courts were based on a comprehensive, objective and impartial
analysis of all findings obtained during the investigation must be examined
in the context of the applicant's allegations. It is apparent that the conclusions
reached by the inferior courts are to be subject to a stricter review, especially
in applications where the death is allegedly caused by torture.

143. Before conducting such an examination, it must be emphasized
that the assessments made by the Constitutional Court do not include
an examination as to the innocence or guilt of the persons; and that the
subject matter of the examination in question is whether the inferior
courts have objectively, impartially and comprehensively discussed in
their reasoned decisions the evidence that may be useful to identify the
person(s) potentially responsible for the incident. In this context, it must
also be reiterated that the duty of the Constitutional Court in cases where
the right to life is at stake is not to determine which offence the act of the
person(s) considered to be responsible for the incident constitutes.

144. In the present case, even though the Adana Chief Public
Prosecutor's Office emphasized in its indictment dated 6 April 2006 that
incidents similar to the battery of M.P. frequently occurred in the Military
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Penitentiary Institution, that such actions were ongoing for a long time
in the Military Penitentiary Institution, and that the said acts perpetrated
against detainees and convicts in the Military Penal Execution Institution
were almost the same and held that the offences of torture and aggravated
torture had occurred in relation to M.P.’s death, the 5" Chamber of the
Adana Assize Court concluded that M.P. had died due to an intention
which emerged suddenly, without examining the said issues listed in the
indictment. In the examination of the application form and the annexes
thereto, it has been observed that the indictment of the Adana Chief Public
Prosecutor's Office included important data invoking suspicion on the
said matters; and that in the aforementioned period, the 5" Chamber of
the Adana Assize Court even convicted a number of the wardens, some
among whom were present in the dressing room during the death of M.P.,
for the offence of intentional injury in respect of certain battery incidents
and subsequently suspended the pronouncement of the judgments in
question. Thereby, the 5" Chamber of the Adana Assize Court must make
a very comprehensive assessment on the matters stated in the indictment
and reasonably explain why it disagreed with the points made in the
indictment. However, it has been considered that in the present case, the
5% Chamber of the Adana Assize Court failed to make a comprehensive
analysis.

145. The 5™ Chamber of the Adana Assize Court acquitted R.G., M.K.
and E.K. who had been in the dressing room during the incident of the
offence of aggravated torture. The 5" Chamber of the Adana Assize
Court found that there was no sufficient, convincing and conclusive
evidence requiring the conviction of those persons, indicating that these
persons were subordinates to the other defendant H.G., that there was a
hierarchical relationship between these persons and H.G., and that these
persons acted together an in agreement with H.G. with the intention of
killing M.P. According to the conclusion reached by the 5™ Chamber of the
Adana Assize Court, H.G. first started to batter M.P. with a baton, then he
continued to batter him with a wooden stick about 1 meter in length and
10 cm in diameter that fell from the closet in the dressing room. Some of
the wardens in the dressing room at the time of the incident stated that
H.G. battered M.P. for about five or six minutes.
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146. Even though the 5" Chamber of the Adana Assize Court highlighted
the relationship between these persons and H.G. when making an
examination as to the responsibility of the wardens in the dressing room
during the incident, it held that the failure to intervene sufficiently in a
grave incident such as beating a person with a wooden stick which was
approximately 1 meter in length and 10 cm in diameter for five or six
minutes cannot be explained merely by hierarchical relationship; that H.S.
was not the chief warden at the time of the incident; that it was of great
importance to reach a conclusion by assessing separately the actions and
reactions of all the wardens in the dressing room within the particular
circumstances of the present case; and that such a comprehensive
assessment was not made in the present case.

147. The 5" Chamber of the Adana Assize Court acquitted the senior
military officers working at the Military Penitentiary Institution at the
material time. It was stated in the indictment drawn up by the Adana
Chief Public Prosecutor's Office that incidents similar to the battery of
M.P. occurred frequently in the Military Penitentiary Institution; that a
large amount of data in the investigation file indicated that the authorities
of the Military Penitentiary Institution acted in an effort to protect the
guards; that it had been impossible not to see the stick used in the incident
during the searches; that officers and non-commissioned officers had given
orders to batter the detainees and convicts; and that these persons used the
guards as an intermediary in the commission of the offence. Nevertheless,
the 5™ Chamber of the Adana Assize Court concluded that there was no
sufficient, convincing and conclusive evidence in the present incident to
punish the persons in question, stating that the wardens had committed
the imputed acts after working hours; that it was not possible to hear from
the administrative section of the Military Penitentiary Institution the voices
in the dressing room; that there was no instruction given in the Military
Penal Execution Institution for the battery of detainees and/or convicts;
and that some of the witnesses whose statements were taken described
the Military Penal Institution as one of the penitentiary institutions where
humanitarian conditions were provided at the top level.

148. According to the application form and the annexes thereto, it is
obvious that certain wardens, whose statements were taken within the
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scope of the inquiry initiated by the Military Penitentiary Institution
following the incident, made false statements. The said wardens also
made statements that did not reflect the truth before the military public
prosecutor prior to their detention. The application form and the annexes
thereto contain significant data which suggests that the statements alleged
to have been taken by the Non-Commissioned Officer O.A. on 28 June
2005 were not taken on the said date. It has been clearly understood from
the application form and the annexes thereto that the signatures in some
minutes and statements drawn up within the scope of the inquiry initiated
by the Military Penitentiary Institution were forged. Some of the wardens
in the dressing room at the time of the incident stated before the inferior
courts that their statements within the scope of the inquiry conducted by
the Military Penitentiary Institution were directed by the administration
and that they gave such statements because the administration wanted
them to do so. Considering the foregoing, it is clear that the inferior
courts should have investigated rigorously whether the senior military
officers at the Military Penitentiary Institution were involved in the death
of M.P. and whether they acted with the motive to protect the guards
after the incident as alleged and that the data obtained as a result of this
investigation must be subject to review. However, the 5" Chamber of the
Adana Assize Court rendered its judgment without making an assessment
as to why the signatures in certain reports and statements drawn up within
the scope of the inquiry initiated by the Military Penitentiary Institution
were turned out to be forged; whether the statements that were alleged to
have been taken on 28 June 2005 had actually been taken on the said date;
and if this is not the case, why this date was shown as the date when the
statements were taken. The fact that these arguments, which were used
in the indictment to prove that the officials of the Military Penitentiary
Institution acted with the motive of protecting the wardens, were not
addressed in the reasoned decision is an important shortcoming.

149. As mentioned above, in the application form and the annexes
thereto, there is important data to suggest that similar battery incidents
took place in the Military Penitentiary Institution prior to the battery
of M.P. As a matter of fact, the 5" Chamber of the Adana Assize Court
convicted a number of the wardens for the offence of intentional injury
in respect of certain battery incidents and subsequently suspended the
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pronouncement of the judgments in question. Certain guards stated that
senior military officers gave the battery order. Some of the detainees and
convicts expressed that senior military officers saw the swelling and
bruises on their faces as a result of the battery incidents. In spite of all
this, the inferior courts did not sufficiently elaborate on whether the senior
military officers were aware of the battery incidents before M.P.'s death.
In this connection, the inferior courts failed to provide a satisfactory
reason as to why it had taken the death of the M.P. as an individual case
independent of other incidents of battery.

150. The incident that is the subject matter of the present application
must also be assessed in terms of the principle that investigations
regarding the right to life must be carried out at a reasonable speed and
with due diligence.

151. In the present case, it has been understood that the investigation
into the incident taking place on 27 June 2005 ended with the decision of
the 8" Criminal Chamber of the Court of Cassation dated 19 January 2015.
Having regard to the importance of the subject matter of the case in terms of
the applicants and that the applicants did not have any involvement in the
prolongation of the case, it cannot be said that the period of approximately
9 years and 7 months is reasonable. For this reason, it has been concluded
that the present case was not conducted at a reasonable speed, impairing
the important role in preventing similar violations of the right to life that
may arise afterwards.

152. Taking all these points into consideration, it has been concluded
that the Military Prosecutor's Office’s failure to take over the case ex officio
and immediately resulted in a significant shortcoming in the collection and
preservation of the evidence; that the evidence obtained as a result of the
investigation was not subjected to a comprehensive analysis in the decisions
of the inferior courts; that the investigation and prosecution into the incident
were not carried out at a reasonable speed; and that the procedural aspect of
the right to life was violated on account of these shortcomings.

153. Consequently, the Constitutional Court has found a violation of
the procedural aspect of the right to life safeguarded by Article 17 of the
Constitution.
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2. Alleged Violation of the Prohibition of Torture

154. The applicants, through the aforementioned allegations, claimed
that the prohibition of torture and ill-treatment was violated.

a. Admissibility

155. The alleged violation of the prohibition of torture and ill-treatment
must be declared admissible for not being manifestly ill-founded and
there being no other grounds for its inadmissibility.

b. Merits

156. As explained in the part regarding the alleged violation of the
right to life, the applicant's son M.P., who was completely under the
protection of the State, died after having been subjected to a very intense
physical violence considered to have been performed for intimidation and
suppression, which could not be explained reasonably. Again, as stated
above, no effective and comprehensive investigation was conducted into
the incident. Having regard to the circumstances of the present case, it
has been concluded that the alleged violation of the right to life overlaps
the alleged violation of the prohibition of torture. For this reason, it has
been held that the substantive and procedural aspects of the prohibition
of torture were also violated for the reasons above.

157. Consequently, the Court has found a violation of the prohibition
of torture safeguarded under Article 17 of the Constitution.

C. Application of Article 50 of Code no. 6216

158. Article 50 §§ 1 and 2 of Code no. 6216 on Establishment and Rules
of Procedures of the Constitutional Court, dated 30 March 2011, in so far
as relevant, reads as follows:

“(1) At the end of the examination of the merits it is decided either the
right of the applicant has been violated or not. In cases where a decision of
violation has been made what is required for the resolution of the violation
and the consequences thereof shall be ruled...

(2) If the determined violation arises out of a court decision, the file
shall be sent to the relevant court for holding the retrial in order for the

61



Right to Life (Article 17 § 1)

violation and the consequences thereof to be removed. In cases where
there is no legal interest in holding the retrial, the compensation may be
adjudged in favour of the applicant or the remedy of filing a case before
the general courts may be shown. The court, which is responsible for
holding the retrial, shall deliver a decision over the file, if possible, in a
way that will remove the violation and the consequences thereof that the
Constitutional Court has explained in its decision of violation.”

159. In the judgment of Mehmet Dogan [Plenary] (no. 2014/8875, 7 June
2018) of the Constitutional Court, general principles as to the determination
of how to redress the violation in the event of finding a violation were set out.

160. It was emphasized, in brief, in the judgment of Mehmet Dogan
that in order to determine the appropriate way of redress, the source of
the violation must be determined in the first place. Accordingly, in cases
where a court decision leads to a violation, as a rule, it is decided that a
copy of the decision be sent to the relevant court for retrial in order to
redress the violation and its consequences in accordance with Article 50 §
(2) of Code no. 6216 and Article 79 (1) (a) of the Internal Rules of Court of
the Constitutional Court (see Mehmet Dogan, §§ 57, 58).

161. In the judgment of Mehmet Dogan, the Constitutional Court made
explanations regarding the obligations of the inferior courts tasked
with retrial and what should be done by inferior courts to redress the
consequences of the violation. In cases where the Constitutional Court
orders a retrial in order to redress the violation found, inferior courts do
not enjoy a discretionary power in terms of the recognition of the existence
of the grounds for retrial and the annulment of the previous decision,
unlike the retrial concept regulated under the relevant procedural laws.
As a matter of fact, in case of delivery of a violation judgment, not the
inferior courts but the Constitutional Court which finds the existence
of the violation enjoys the discretion regarding the necessity of retrial.
The inferior court is obliged to take the necessary actions to redress the
consequences of the violation in accordance with the judgment finding a
violation delivered by the Constitutional Court (see Mehmet Dogan, § 59).

162. In this context, the inferior court must first annul the decision
which has been found to have violated a fundamental right or freedom

62



Giilsen Polat and Kenan Polat , no. 2015/4450, 10/10/2019

or have failed to eliminate the violation committed against a fundamental
right or freedom by the administrative authorities. Subsequent to the
annulment of the decision, the inferior court must take the necessary
actions in order to redress the consequences of the violation found in
the judgment of the Constitutional Court. Within this framework, in the
event that the violation stems from a procedural act or shortcoming, the
procedural act in question has to be carried out again in such a way that
redressed the violation of the said right (for the first time, in case it has not
been carried out yet). On the other hand, in cases where the Constitutional
Court determines that the violation is caused by the administrative act
or action itself or the outcome of the decision or judgment of the inferior
court (rather than the procedural actions taken or not taken by the inferior
court), the inferior court must redress the consequences of the violation
by rendering an opposite decision directly, on the basis of the case file as
far as possible without taking procedural action (see Mehmet Dogan, § 60).

163. The applicants requested the finding of the violation, the redress
of the consequences of the violation as well as the award of a total of
TRY 100,000 compensation, including TRY 50,000 in respect of pecuniary
damages and TRY 50,000 in respect of non-pecuniary damages.

164. In the present case, it has been concluded that both the right to life
and the substantive and procedural aspects of the prohibition of torture
were violated. In the present application, it has been understood that the
violation of the right to life as well as substantive aspect of the prohibition of
torture stemmed from the fault of the administration and the violation of the
right to life as well as procedural aspect of the prohibition of torture from a
number of shortcomings arising during the investigation and prosecution
stages attributable to the investigation and prosecution authorities.

165. As there is a legal interest in retrial in order to redress the
consequences of the violation of the right to life and the procedural aspect
of the prohibition of torture, a copy of the judgment must be remitted to
the 5 Chamber of the Adana Assize Court for retrial.

166. Non-pecuniary compensation of TRY 50,000 (net amount) in
respect of the non-pecuniary damages suffered by the applicants which
cannot be sufficiently compensated for by the finding of a violation of the
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right to life and the prohibition of torture alone and by retrial must be
paid jointly to the applicants.

167. For the Constitutional Court to award pecuniary compensation,
there must be a causal link between the pecuniary damage alleged to
be suffered by the applicant and the violation found. On account of the
fact that the applicants did not submit a document in this regard, their
pecuniary compensation claims must be rejected.

168. The total court expense of TRY 2,701.90 including the court fee of
TRY 226.90 and the counsel fee of TRY 2,475, which is calculated over the
documents in the case file, must be paid jointly to the applicants.

VL. JUDGMENT

The Constitutional Court UNANIMOUSLY held on 10 October 2019
that

A. 1. The alleged violation of the substantive aspect of the right to life
be DECLARED ADMISSIBLE;

2. The alleged violation of the procedural aspect of the right to life be
DECLARED ADMISSIBLE;

3. The alleged violation of the substantive aspect of the prohibition of
torture be DECLARED ADMISSIBLE;

4. The alleged violation of the procedural aspect of the prohibition of
torture be DECLARED ADMISSIBLE;

B. 1. The substantive aspect of the right to life, safeguarded under
Article 17 of the Constitution, was VIOLATED;

2. The procedural aspect of the right to life, safeguarded under Article
17 of the Constitution, was VIOLATED;

3. The substantive aspect of the prohibition of torture, safeguarded
under Article 17 of the Constitution, was VIOLATED;

4. The procedural aspect of the prohibition of torture, safeguarded
under Article 17 of the Constitution, was VIOLATED;
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C. A copy of the judgment be SENT to the 5" Chamber of the Adana
Assize Court for retrial in order to eliminate the consequences of the
violation of the right to life and the prohibition of torture;

D.The applicantsbe PAID, jointly, in respect of non-pecuniary damages,
TRY 50,000 and their other requests for compensation be REJECTED;

E. The total court expense of TRY 2,701.90 including the court fee of
TRY 226.90 and the counsel fee of TRY 2,475 be REIMBURSED JOINTLY
TO THE APPLICANTS;

F. The payment be made within four months as from the date when
the applicant applies to the Ministry of Finance following the notification
of the judgment. In case of any default in payment, legal INTEREST
ACCRUE for the period elapsing from the expiry of the four-month time
limit to the payment date; and

G. A copy of the judgment be SENT to the Ministry of Justice.
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Right to Protect and Improve One’s Corporeal and Spiritual Existence
(Article 17 § 1)

On 27 March 2019, the Plenary of the Constitutional Court found
a violation of the right to protection of one’s corporeal and spiritual
existence safeguarded by Article 17 of the Constitution, but no violation
of the right to a fair trial safeguarded by Article 36 of the Constitution
in the individual application lodged by B.P.O. (no. 2015/19012).

THE FACTS

[8-41] The applicant, a Colombian woman, after arriving at Turkey, was
taken to the police station by the police officers who became suspicious
about her behaviours at the airport. During her body search, drugs were
found on her. According to the applicant’s allegation, which she raised
before the court, she was also subjected to an internal body search by a
female police officer in the toilet of the police station as a result of which
drugs were found also in her vagina.

Upon finding drugs on the applicant’s body, the police officers called
the public prosecutor and received his instruction. In accordance with the
written instruction of the public prosecutor, the applicant was subjected
to an internal examination by the health officers at the hospital and as a
result, drugs were found also in her abdomen. Subsequently, at the end of
the judicial proceedings, the applicant was convicted of importing drugs
or stimulants. The applicant’s subsequent appeal was dismissed, and the
decision that was upheld by the Court of Cassation became final.

She then lodged an individual application on 4 December 2015.
V. EXAMINATION AND GROUNDS

42. The Constitutional Court, at its session of 27 March 2019, examined

the application and decided as follows.

A. Alleged Violation of the Right to Protect the Corporeal and
Spiritual Existence

1. The Applicant's Allegations
43. The applicant alleged that even though it was guaranteed under

Article 17 § 2 of the Constitution that the corporeal integrity of the
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individual shall not be violated except under medical necessity and
in cases prescribed by law, the law enforcement officer had illegally
violated her corporeal integrity. Claiming that her right to the protection
of the corporeal and spiritual existence had been violated, the applicant
complained that the law enforcement officer had manually searched her
genitalia in the absence of any decision by a judge or public prosecutor,
which was mandatory in accordance with the relevant legal provisions.

2. The Court's Assessment
44. The Article 17 §§ 1, 2, and 3 of the Constitution reads as follows:

"Everyone has the right to life and the right to protect and improve his/
her corporeal and spiritual existence.

The corporeal integrity of the individual shall not be violated except
under medical necessity and in cases prescribed by law; and shall not be
subjected to scientific or medical experiments without his/her consent.

No one shall be subjected to torture or ill-treatment; no one shall be
subjected to penalties or treatment incompatible with human dignity."

a. Applicability

45. The incident, which is the subject-matter of the present application,
concerns an alleged unlawful internal examination conducted by a law
enforcement officer within the scope of a judicial search. It must first be
assessed whether the alleged act should be examined under the prohibition
of ill-treatment or the right to protect the corporeal and spiritual existence
of the person.

46. A treatment must attain a minimum level of severity in order
for it to fall within the scope of Article 17 § 3 of the Constitution. The
minimum level in question is relative and must be assessed within the
concrete circumstances of each incident. In this context, factors such as
the duration of the treatment, its physical and mental effects, and the
victim's gender, age and health status are of importance. In addition, the
motive and purpose of the treatment must be taken into account. It must
also be considered whether the treatment occurred at a time of strain and
emotional intensity (see Cezmi Demir and Others, no. 2013/293, 17 July 2014,
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§ 83). In the event that the impact of the act in question does not reach this
minimum threshold of severity, even if an investigation cannot be carried
out within the scope of the prohibition of ill-treatment, an examination
may be made within the framework of the right to protect the corporeal
and spiritual existence, depending on the particular circumstances of the

given case.

47. Although all legal interests within the private sphere of life are
guaranteed under Article 8 of the European Convention on Human Rights
(“the Convention”), it is observed that these legal interests fall under
the protection of various provisions of the Constitution. In this context,
Article 17 § 1 of the Constitution provides that everyone has the right
to protect and improve his/her corporeal and spiritual existence. This
right set forth in this provision corresponds to the right to corporeal and
spiritual integrity and an individual's rights to self-fulfilment and self-
determination, which are enshrined in Article 8 of the Convention within
the scope of the right to respect for private life. Moreover, Article 17 § 2
of the Constitution contains a special safeguard in terms of the right to
physical and spiritual integrity by setting forth that the corporeal integrity
of the individual shall not be violated except under medical necessity
and in cases prescribed by law and no one shall be subjected to scientific
or medical experiments without his/her consent (see Halime Sare Aysal
[Plenary] 2013/1789, 11 November 2015, § 47).

48. As provided for in the abovementioned judgments of the European
Court of Human Rights (“the ECHR”), which are in the same vein, in
cases where a public authority carries out a strip or detailed search, many
different variables such as the necessity of the act, the reasonable ground
on which it is based, the way that the search is carried out, the search
location and the genders of the applicant and the public officer in charge
may be decisive in terms of the constitutional safeguard under which
the given application must be examined. Specific cases may require the
assessment of other criteria such as the consent of the person subjected to
the search, whether force was used by the law enforcement officer during
the search, the compliance of the search with the legislation, whether the
hygiene rules were followed during the search, the attitude of the public
officer towards the person searched, the frequency of the searches, etc.
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49. In the present case, emphasising that the internal examination
carried out by the law enforcement officer was unlawful, the applicant
stated that there had been a violation of Article 17 § 2 of the Constitution,
but did not mention any unbearable corporeal pain or psychological
disruption that went beyond usual element caused by the impugned act.
The medical report drawn up by the relevant hospital due to her arrest
following the search indicated that there were no signs of injury on her
body. It has been observed that neither before the inferior courts nor in
her individual application, did the applicant raise complaints about the
accuracy of the medical report. In addition to this, it has been understood
from the applicant's allegations that the search was carried out by a police
officer who was also female, in an environment invisible to third parties,
by respecting hygiene rules. In the judicial process initiated upon the
suspicion of the applicant's nervous behaviour, there were reasonable
grounds for carrying out a detailed search on the applicant, who was
noticed by law enforcement officers while trying to hide the drugs in her
possession. For this reason, it can be concluded that the impugned search
was based on the legitimate aim of combating drugs and preventing crime
and was not intended to insult the applicant. Moreover, in her application,
the applicant did not complain of any mental trauma she had suffered due
to the anguish and suffering caused by the incident.

50. For these reasons, as it has been considered that the severity of the
search, which is the subject-matter of the applicant's complaint, did not
reach the minimum threshold necessitating an examination under the
prohibition of ill-treatment, this part of the application must be examined
within the framework of the right to protect the corporeal and spiritual
existence safeguarded by Article 17 § 1 of the Constitution.

Mr. Ziihtii ARSLAN, Mr. Engin YILDIRIM and Mr. Yusuf Sevki
HAKYEMEZ disagreed with this opinion.

b. Admissibility

51. It has been observed that there is no remedy specifically exhausted
by the applicant as regards the complaint to the effect that her right
to protect corporeal and spiritual existence had been violated due to
the law enforcement officer's interference with her corporeal integrity
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in contravention of the law. For this reason, within the particular
circumstances of this application, an assessment must be made as to the
rule of exhaustion of the available remedies before lodging an individual
application.

52. The Constitutional Court has rendered several decisions regarding
the remedy that must be exhausted in terms of the right to protect corporeal
and spiritual existence of the person safeguarded by Article 17 § 1 of the
Constitution. Within the scope of the said constitutional guarantee, the
Constitutional Court notes thatit consideres the avenues of criminal or civil
proceedings as an effective remedy regarding the right to the protection of
honour and reputation (see Ahmet Oguz Cinko and Erhan Celik [Plenary], no.
2013/6237, 2 July 2015, § 63; and C.K. [Plenary], no. 2014/19685, 15 March
2018, § 42). In another application with respect to the right to honour
and reputation, finding the exhaustion of merely the remedy of criminal
investigation insufficient, the Court held that the civil remedy should also
have been exhausted (see Mehmet Seyfi Oktay [Plenary], no. 2013/6367, 10
December 2015, § 35). Similarly, in the application of Adan Oktar (3) (no.
20131123, 2 October 2013, § 35), the Court held that the State's obligation
to establish an effective judicial mechanism against interferences with the
corporeal and spiritual existence did not necessarily require a criminal
investigation; and that it was also possible for the applicant to obtain
redress through an action for compensation to be filed due to an alleged
interference, by third parties, with his right to honour and reputation.

53. On the other hand, in another application examined by the Court,
it was noted that since the remedy of civil proceedings would not be
effective in cases where the identity of the person who allegedly damaged
the honour and reputation of the applicant was unknown, the remedy
of criminal proceedings would be the only effective remedy (see Mustafa
Tepeli [Plenary], no. 2014/5831, 1 March 2017 § 25). In another application
filed in respect of alleged harassment (see Ebru Bilgin [Plenary], no.
2014/7998, 19 July 2018, § 77), despite the pending nature of the criminal
proceedings conducted into the incident that was the subject matter of the
application, the Court found the exhaustion of the remedy of administrative
proceedings by the applicant sufficient, in consideration of the subjective
characteristics of the given application. Another application involving an
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alleged medical negligence, which was lodged upon the exhausting of the
administrative remedy, was also found admissible (see Hamdullah Aktas
and Others [Plenary], 2015/10945, 19 July 2018, § 39).

54. The Court examined another application, concerning the taking of
the applicant's saliva sample under duress within the scope of a criminal
investigation, of which conditions are more similar to those of the present
case within the scope of the right to protect the corporeal and spiritual
existence (see Sitk: Giingdr, no. 2013/5617, 21 April 2016). In the application
in question, it was established that the applicant had filed a criminal
complaint, with the public prosecutor taking the applicant's statement for
the first time, about the taking of a saliva sample from him under duress
on the basis of a court decision yet had failed to initiate a separate criminal
investigation (see Sitki Giingor, 8§ 18, 19). As regards the complaints of
the applicant, who had not exhausted any remedy including the criminal
investigation with regard the alleged violation of the relevant rights,
the Court did not nevertheless issue a decision on inadmissibility due
to the non-exhaustion of the available remedies (see Sitki Giingor, § 49).
Indubitably, this was because of the applicant's voicing of the alleged
violations at a stage of criminal proceedings conducted with respect to
her.

55. As understood from the above-mentioned decisions, there is not a
sole legal remedy that must be exhausted in order to lodge an individual
application in connection with the right to protect the corporeal and
spiritual existence safeguarded by Article 17 § 1 of the Constitution.
In other words, the Court requires an applicant to lodge an individual
application after exhausting a remedy which is appropriate in terms of
the nature of a given act leading to the alleged violations. In the present
case, the law enforcement officer's act was brought before the public
prosecutor, at least as indicated in the police report. There is no doubt that
the public prosecutor is not only a judicial subject conducting the judicial
investigation but also the judicial superior of the law enforcement officers.
The authority to make an assessment as to whether the impugned act
performed by the law enforcement officer will be categorised as an offence
and will be the subject-matter of a criminal investigation, or whether the
given actis an act that concerns disciplinary law for amounting to a breach
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of professional rules lies with the public prosecutor, or other administrative
authorities insofar as it relates to disciplinary law. In this respect, as regards
the present application, the Court will not make any further assessment as
to whether the criminal investigation or the disciplinary investigation was
a more effective remedy capable of offering a prospect of success. Besides,
any assertion to the contrary that the applicant failed to exhaust a remedy
that should have been exhausted has not been raised before the Court.

56. Given the evidence stated in the indictment drawn up with
respect to the applicant for the offence of importing narcotic or stimulant
substances, it has been observed that the police reports did not explicitly
and specifically mention 40 grams of cocaine, reportedly obtained from
the applicant's genitalia. This may mean that the public prosecutor also
knew and tacitly admitted that 40 grams of cocaine obtained by law
enforcement officers from the applicant had not been obtained lawfully.
It is also clear that, in her first defence submission before the court, the
applicant alleged that her genitalia had been examined unlawfully. That
being the case, it has been observed that the judicial authorities were
aware, but failed to take the necessary steps to investigate, the allegation
that the applicant's genitalia had been examined by law enforcement
officers in such a way that was clearly in breach of the law. There is no
doubt that this awareness imposes a positive obligation on the State in
terms of protecting fundamental rights and freedoms. For this reason, it
has been concluded that the applicant could not be required to specifically
exhaust a remedy before lodging an individual application, and any case
to the contrary would place an excessive burden on the applicant in terms
of the right of access to a court.

57. For these reasons, the application must be declared admissible for
not being manifestly ill-founded and there being no other grounds for its
inadmissibility.

c. Merits
i. Existence of an Interference

58. The applicant stated that she had to go to the toilet under the
supervision of the law enforcement officer in order to secure the evidence
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within the scope of a judicial investigation conducted against her for the
offence of importing narcotic or stimulant substances. The applicant further
alleged that a manual search was carried out in her genitalia by the law
enforcement officer. It has been observed that the applicant's allegations
were partially (except for a manual search in her genitalia) confirmed in
the incident scene report drawn up by the law enforcement officers. There
is no doubt that the applicant was arrested by law enforcement officers
on suspicion of an offence. As a rule, it must be considered sufficient for
the applicant, who was taken under the custody of the State following
her arrest, to support her allegation on the acts of public officials with
reasonable evidence, and the burden to prove any consideration to the
contrary then shifts to the State. It cannot be argued that the complaint
raised by the applicant, whose allegation was partially confirmed by the
public authorities, was not supported by reasonable evidence. In addition,
within the scope of the present application, the Court has not come across
any information or document that requires it to make any determination
contrary to that of the applicant. Therefore, it has been concluded that
there was a public interference with the applicant's right to protect the
corporeal and spiritual existence.

ii. Whether the Interference Constituted a Violence

59. Article 13 of the Constitution titled "Restriction of fundamental rights
and freedoms" provides as follows:

"Fundamental rights and freedoms may be restricted only by law and
in conformity with the reasons mentioned in the relevant articles of the
Constitution without infringing upon their essence. These restrictions
shall not be contrary to the letter and spirit of the Constitution and
the requirements of the democratic order of the society and the secular
republic and the principle of proportionality."

60. The above-mentioned constitutional provision is of fundamental
importance in terms of the restriction and protection regime of rights
and freedoms and sets out the criteria on the basis of which all the
rights and freedoms enshrined in the Constitution may be restricted by
the legislator. As the principle of constitutional holism necessitates the
constitutional provisions to be applied in harmony and in view of the
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general rules of law, it is clear that all the safeguards contained in the
relevant provision, especially the condition of restricting by law, must
be taken into account in determining the scope of the right enshrined in
Article 17 of the Constitution (in the same vein, see Sevim Akat Eski, no.
2013/2187, 19 December 2013, § 35). In this connection, an examination
must be performed so as to ascertain whether the impugned interference
by a public authority with the right to protect the corporeal and spiritual
existence has a legal basis, serves a legitimate purpose, and is necessary
and proportionate in a democratic society. These criteria are to be assessed
in the order specified, and in the event of a finding of a violation under any
of these criteria, it would not be necessary to proceed with the examination
of the next criterion.

61. According to the order specified, it must be assessed in the first
place whether the interference had a legal basis.

62. The criterion envisaging that the rights and freedoms may be
restricted by law has an important place in the constitutional jurisdiction.
In case of any interference with a given right or freedom, the matter
to be addressed in the first place is whether there is a legal provision
that authorises the interference, that is, a legal basis for the impugned
interference (see Sevim Akat Eski, § 36).

63. In order to accept that an interference made within the scope of
Article 17 of the Constitution meets the requirement of legality, it is
necessary for the interference to have a legal basis. However, it is not
sufficient for the laws that restrict fundamental rights and freedoms
to exist only in form. The criterion of legality also requires substantive
content, and at this point, the nature of the law is important. The criterion
envisaging that the rights and freedoms may be restricted by law refers to
the accessibility, foreseeability and certainty of the restriction. It thereby
prevents any arbitrariness on the part of the relevant authorities imposing
restriction and facilitates individuals to have knowledge of the law,
thereby ensuring legal security (see Halime Sare Aysal, § 62).

64. The law must be sufficiently accessible for it to be argued to comply
with these requirements. In other words, citizens must have sufficient
knowledge of the existence of legal rules applicable to a particular case,
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the relevant norm must offer adequate protection against arbitrariness,
and define with adequate clarity the breadth of the power conferred on
competent authorities and the manner in which it can be exercised (see
Halime Sare Aysal, § 63).

65. In assessing the legality, unless the inferior court's interpretation
of the statutory provisions allowing for the interference and application
of these provisions to the case involve an obvious error of discretion
or obvious arbitrariness, the Court would not make an examination
under this heading. However, in the context of the right to protect the
corporeal and spiritual existence safeguarded under Article 17 § 1 of the
Constitution, the Court takes into account in its assessment whether the
rule that the right may be restricted only under the conditions prescribed
by law, which is a safeguard in favour of the individual, has been violated
by a public authority to an extent that can be understood prima facie.

66. In accordance with the above-mentioned legislation, it is natural for
the law enforcement officers to follow the applicant due to her suspected
nervous behaviour at the airport, to arrest and take her to the police
station and to conduct a search on her body and her belongings. It has
been observed that the applicant's being allowed to go to the toilet in the
custody of a female police officer after she was noticed by law enforcement
officers while trying to hide the drugs in her hand during the search had a
legal basis. Indeed, as per the criteria of reasonable suspicion and inability to
attain the aim sought by any other means, stipulated in the relevant regulation
with reference to detailed search, the seizure of drugs on the applicant’s
body has justifiably led to an increased suspicion that she might carry
other drugs on her body has increased, for legitimate reasons.

67. However, rather than the taking of measures against the risk of
the applicant's hiding or destroying the evidence, the manual search of
the applicant's genitalia on account of the suspicion that she might carry
a larger amount of drugs inside the applicant’s body was subject to the
above-mentioned legal restrictions. The relevant statutory provision
provides that the searches performed on genitalia are categorised as an
internal examination; that such an examination may only be conducted
upon the decision of a public prosecutor and/or a judge; and that no one
other than a physician or medical officer can perform the examination.
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The above-mentioned statutory provisions are directly related to how
a constitutional right may be restricted and offer certain safeguards
in favour of the individual. Therefore, the failure to comply with the
said legal restrictions may be in breach of a constitutional right. In the
incident giving rise to the present application, it appears prima facie that
the relevant safeguards were not complied with and that no satisfactory
explanation was provided in this regard by the public authorities. Indeed,
it is clear that even in the case of a legitimate and strong suspicion that the
applicant was carrying drugs inside her body, the law enforcement officers
should have first secured the evidence, then immediately called the public
prosecutor who was their judicial superior and acted in accordance with
the instructions of the public prosecutor. Therefore, the act performed by
the law enforcement officer in the present case cannot be said to have a
legal basis.

68. Asithasbeenunderstood, giventheabove-mentioned considerations,
that the impugned interference did not meet the requirement of legality,
the Court has not found it necessary to conduct a separate examination as
to the other criteria.

69. Consequently, the Court has found a violation of the applicant's
right to the protection of her corporeal and spiritual existence safeguarded
by Article 17 § 1 of the Constitution.

Mr. Ziihtii ARSLAN, Mr. Engin YILDIRIM, Mr. Hasan Tahsin GOKCAN
and Mr. Yusuf Sevki HAKYEMEZ expressed a concurring opinion.

B. Alleged Violation of the Right to a Fair Trial
1. The Applicant's Allegations

70. The applicant alleged that the 40 grams of cocaine secured through
internal examination unlawfully performed on her was unlawful evidence.
The applicant alleged that her right to a fair trial had been violated in
conjunction with the prohibition of unlawfully obtained evidence and her
right to legal assistance, stating that she had been convicted on the basis
of the unlawful evidence and that the objections which she raised on this
matter had not been addressed in any way, rendering her right to legal
assistance meaningless.
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2. The Court's Assessment
71. Article 36 § (1) of the Constitution provides as follows:

"Everyone has the right of litigation either as plaintiff or defendant
and the right to a fair trial before the courts through lawful means and
procedures."

72. The Constitutional Court is not bound by the legal qualification of
the facts by the applicant and it makes such assessment itself (see Tahir
Canan, no. 2012/969, 18 September 2013, § 16). Since the essence of the
applicant's allegations concerns the alleged violation of the right to a fair
hearing, a safeguard inherent in the right to a fair trial, the examination
would be made in this framework.

a. Admissibility

73. The alleged violation of the right to a fair trial must be declared
admissible for not being manifestly ill-founded and there being no other
grounds for its inadmissibility.

b. Merits
i. General Principles

74. The purpose of criminal procedure is to reveal the material truth.
However, the inquiries to be conducted so as to achieve this goal are not
unlimited. It is mandatory for a fair administration of criminal justice to
reveal the material truth lawfully. In this regard, the lawful collection
of evidence in criminal proceedings is considered to be one of the basic
principles of the rule of law. In that connection, Article 38 § 6 of the
Constitution explicitly stipulates that findings obtained illegally cannot be
accepted as evidence (see Orhan Kili¢ [Plenary], no. 2014/4704, 1 February
2018, § 42).

75.In thelegislative intent behind adding the notion of fair trial to Article
36 of the Constitution, it is emphasised that the right to a fair trial, which is
also guaranteed by the international treaties to which Turkey is a party, is
incorporated into the text of the provision. As a matter of fact, the right to
a fair trial is enshrined under Article 6 § 1 of the Convention. In its several
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judgments involving an examination under Article 36 of the Constitution,
the Court also examined the alleged use of evidence obtained unlawfully
or without a legal basis in trials from the standpoint of the right to a fair
hearing, one of the safeguards inherent in the right to a fair trial. Article 38
§ 6 of the Constitution is also taken into consideration in the assessments
made on this matter under Article 36 of the Constitution (see Orhan Kilig,
§43).

76. However, the substantiation of the facts of a given case, the
interpretation and application of statutory provisions, the admissibility
and examination of the evidence, as well as the fairness of the solution,
as to its merits, offered by a first-instance court cannot be subject to an
assessment through individual application. Therefore, the role of the
Court in the present application is not to examine the lawfulness of the
assessments made, and the conclusions reached, by the inferior courts.
The authority to assess the evidence in a given case and to decide on the
relevance of the available evidence to the given case is indeed conferred
on the inferior courts (see Orhan Kuilig, § 44).

77. However, it must be borne in mind that the use, as the sole or
decisive evidence, of any evidence which appears prima facie to have been
collected without a legal basis or to be unlawfully collected or which is
found to be unlawful by the inferior courts may cause problems in terms
of the right to a fair hearing. In criminal procedure, the way in which
evidence is obtained and the extent to which it constitutes the grounds
for conviction may render the overall trial unlawful (see Orhan Kilig, § 45).

78. From this aspect, it is not for the Court to establish whether certain
elements of evidence have been obtained lawfully. The duty incumbent
on the Court is to examine whether any evidence that appears prima facie
to be unlawful, or that is found to be unlawful by the inferior courts has
been used as the sole or decisive evidence in the trial, and the effects of
this unlawfulness on the overall fairness of the trial (see Yasar Yilmaz, no.
2013/6183, 19 November 2014, § 46).

79. In making an assessment in this regard, the Court must also
consider whether the circumstances in which the evidence was collected
cast doubt on their authenticity and reliability (see Giilliizar Erman, no.
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2012/542, 4 November 2014, § 61). A fair hearing necessitates that doubts
about the authenticity and reliability of the evidence be obviated and that
the opportunity to effectively challenge the reliability and authenticity of
the evidence be afforded (see Orhan Kilig, § 47).

80. Asregards the alleged unlawfulness of evidence, the Court examines
whether the applicants were given the opportunity to challenge the
authenticity of the evidence and to oppose its use; whether the principles
of equality of arms and adversarial trial have been observed, as well as
whether sufficient safeguards have been provided to the defence so as to
protect their interests (see Orhan Kilig, § 48).

81. In the examination under Articles 36 and 37 as to whether the
admission of the evidence that appears prima facie to have been collected
without a legal basis or to have been unlawfully collected, as well as of
the evidence found to be unlawful by the inferior courts undermined the
fairness of the trial, the particular circumstances of the given case must be
taken into account in the entirety of the trial (see Orhan Kilig, § 51).

ii. Application of Principles to the Present Case

82. The Constitutional Court will make an examination within the scope
of the above-mentioned principles by taking into account respectively
whether the impugned evidence was obtained unlawfully; whether the
decision was based on this evidence; if so, whether it was the sole or
decisive evidence, and finally, in the event that it was the sole or decisive
evidence, whether the use of this evidence affected the overall fairness of
the trial.

83. There is no dispute as to the fact that the applicant entered the
country with packages and balloons of cocaine on her and inside her
body. Furthermore, there is no complaint as to the unlawfulness of the
18 grams of the aforementioned drugs seized in the first place on the
applicant, as well as the 130 grams of drugs seized as a result of the internal
examination performed at the hospital by virtue of the public prosecutor’s
decision. The alleged unlawful seizure concerns the 40 grams of cocaine
seized through a manual search of the applicant's genitalia by a law
enforcement officer. Having regard to the trial process and the decision on
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the applicant’s conviction, it has been observed that there is no assessment
as to the evidence obtained unlawfully through the search complained of
by the applicant. However, it has been understood, prima facie, that the
evidence in question was collected unlawfully.

84. It cannot be fully understood from the reasoning of the conviction
decision (see § whether the 40-grams of the drugs alleged to have been
obtained unlawfully was included among the seized drugs. Indeed, the
court's failure to make a separate and clear assessment on this matter, in
spite of the fact the applicant’s allegation as to the unlawfully-obtained
evidence, also led to an increased uncertainty. Therefore, it cannot be
exactly said that the court convicting the applicant did not rely on, in
its decision, the drug found to be obtained unlawfully. For this reason,
the Court would make an assessment on the basis of an assumption that
the unlawfully-obtained evidence was taken as basis for the conviction

decision.

85. In that connection, it must be assessed whether the 40 grams of
cocaine, allegedly obtained unlawfully according to the applicant, was
the sole or decisive evidence in the conviction decision. It has been
observed that apart from the 40 grams of cocaine obtained unlawfully,
the conviction decision also relied on the 148 grams of cocaine seized on
the applicant, which was not alleged to be obtained unlawfully; and that
an assessment was made to the effect that such an amount was sufficient
to qualify the applicant’s act as an offence. The inferior court further took
into account the short duration of the applicant's travel plan to Turkey and
the manner of the packaging of the cocaine seized. Having regard to these
grounds specified in the conviction decision, it has been concluded that
the aforementioned evidence was neither sole evidence nor one that was
of a decisive nature.

86. Moreover, the applicant had the opportunity to challenge the
authenticity and veracity of the evidence and to oppose the use of this
evidence before both the first instance court and the Court of Cassation.
During the applicant’s trial, the principles of equality of arms and
adversarial trial were respected. The inferior court examined the
applicant's allegations on the merits and provided adequate reasoning in
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its judgment. In view of all these considerations, even if it is assumed that
the 40 grams of cocaine obtained unlawfully constituted the basis for the
conviction decision, it has been concluded that this did not undermine the
fairness of the trial.

87. For these reasons, it must be held that the right to a fair hearing
under the right to a fair trial, which is enshrined in Article 36 of the
Constitution, has not been violated.

C. Application of Article 50 of Code no. 6216

88. Article 50 §§ 1 and 2 of Code no. 6216 on Establishment and Rules
of Procedures of the Constitutional Court, dated 30 March 2011, reads as
follows:

"(1) At the end of the examination of the merits it is decided either the
right of the applicant has been violated or not. In cases where a decision of
violation has been made what is required for the resolution of the violation
and the consequences thereof shall be ruled. ..

(2) If the determined violation arises out of a court decision, the file
shall be sent to the relevant court for holding the retrial in order for the
violation and the consequences thereof to be removed. In cases where
there is no legal interest in holding the retrial, the compensation may be
adjudged in favour of the applicant or the remedy of filing a case before the
general courts may be shown.

The court, which is responsible for holding the retrial, shall deliver a
decision over the file, if possible, in a way that will remove the violation
and the consequences thereof that the Constitutional Court has explained
in its decision of violation."

89. The applicant requested the finding of a violation and retrial but did
not request any compensation in respect of pecuniary or non-pecuniary
damages.

90. In the judgment of Mehmet Dogan (see [Plenary], no. 2014/8875, 7
June 2018), the Constitutional Court set the general principles as to the
determination of how to eliminate the violation in the event of finding a
violation.
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91. As the applicant’s internal examination by the law enforcement
officers did not meet the requirement of legality, it was concluded that
the applicant's right to protect her corporeal and spiritual existence was
violated. Accordingly, it has been concluded that the violation in question
was caused by the acts of law enforcement officers.

92. It is evident that the relevant violation found by the Constitutional
Court cannot be redressed in the criminal proceedings before the inferior
courts, which are the subject-matter of the present case. Indeed, in criminal
proceedings against the applicant, the first instance court would not be
able to award compensation in favour of the applicant due to the violation
of the right to protect her corporeal and spiritual existence. On the other
hand, the judgment finding a violation would not have an effect on the
decision ordering the applicant's conviction for her having imported
narcotic or stimulant substances. For this reason, there is no legal interest
in a retrial.

As regards the interference with the right to protect the corporeal
and spiritual existence, Mr. Ziihtii ARSLAN, Mr. Engin YILDIRIM, Mr.
Hasan Tahsin GOKCAN and Mr. Yusuf Sevki HAKYEMEZ submitted a
concurring opinion.

93. Since the applicant did not request compensation, no compensation
was awarded by the Court.

94. The total court expense of TRY 2,701.90 including the court fee of
TRY 226.90 and the counsel fee of TRY 2,475, which is calculated over the
documents in the case file, must be reimbursed to the applicant.

VI. JUDGMENT
For these reasons, the Constitutional Court held on 27 March 2019:

A. That the applicant's request for confidentiality as to her identity in
the documents accessible to the public be GRANTED;

B.By MAJORITY and by dissenting opinions of Mr. Ziihtii ARSLAN, Mr.
Engin YILDIRIM and Mr. Yusuf Sevki HAKYEMEZ, that the applicant's
complaint concerning the internal examination BE EXAMINED not under
the Article 17 § 3 of the Constitution, but rather under Article 17 § 1;
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C. 1. UNANIMOUSLY that the alleged violation of the right to protect
the corporeal and spiritual existence be DECLARED ADMISSIBLE;

2.UNANIMOUSLY that the alleged violation of the right to a fair
hearing under the right to a fair trial be declared ADMISSIBLE;

D. 1. UNANIMOUSLY that the right to protect the corporeal and
spiritual existence safeguarded under Article 17 § 1 of the Constitution
WAS VIOLATED;

2. UNANIMOUSLY that the right to a fair hearing falling under the
scope of the right to a fair trial WAS NOT VIOLATED;

E. That the total court expense of TRY 2,701.90 including the court fee
of TRY 226.90 and the counsel fee of TRY 2,475 be REIMBURSED to the

applicant;

F. The payment be made within four months as from the date when
the applicant applies to the Ministry of Finance following the notification
of the judgment. In case of any default in payment, legal INTER